CASES 


ARGUED AND RULED AT 

NISI PRI US 

IN K. B. 

At the Sittings after Michaelmas Term, 
48 CIcoRGE III, 1807. . 


SITTING DAY AFTER TERM IN LONDON. 


Wedderburn and others V. Bell. 


Tupsdaj-, 
Dpc. J. 


A SSUMPSITon a policy of insurance, on goods 
-*-^on board the Minorca, at and froni Jamaica to 
London, at a preininiii of ten guineas percent, to 
return 61. per cent, if tiu; .ship sailed from the place 
of ri'iidezrcuis with convoy for the voyage and arrived. 
Th<^ first count of tlu* declaration laid the loss to be 


A ship,to be 
scavf^thy, 
must be render* 
cd as secure at 
possible from 
capture as well 
as fVom the pe. 
rils of the sea. 


by the barratry of the master; the second, by the 
jtcrils of the sea. 


The ship sailed for England with convoy in the end 
of July I8(>(i. On the 12th of August she parted from 
th<; fleet, and being never more heard of, was .supposed 
to have foundered in a hurricane, which immediately 
fttllowed. 

VoL.l. B 


The 
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Tlie defence rested on two g;rounds; first, that the 
sliip on thehoniewaril-hound voyas'e wasiiot properly 
eqiiipt with sails; and 2dly, that slie had not a sufli- 
l ieiit crew. It appeared in evidence, that lier sails to 
he used in stormy weather were in j;;ood condition; 
Init that her inain-top-gfallant-sail and studdiiif'-sails, 
which are nstdiil in light breezes, were extremely ri>l- 
ten, and almost quiU^ unscrviia’ahh;.—The evidence 
eonetauing the crew was contradictory. 

7'lie Attorney iieneraf for the plaintiffs eouteiideil, 
that the decayed state of tlie top-gallant-sail and stud¬ 
ding-sails eonld not constitute any w ant ^>f sea-w or- 
ihiness; asthev wine not at all essential tothesah'tv 
of the ship, and eonld oulj be used in calm weather 
U) qnii'ken her speed. All that the doctrine of sea¬ 
worthiness required was, that at the time (*f the insii- 
raiie<‘the ship should be fit to perform tin' vi>yage, 
unless some i’xt<rrnal a< eid<'n( intervened. The Mi¬ 
norca w as clearly in a coinlition to do this, notwith- 
standing tl»e suj.posed defn ienoy in tliesj' sails; and 
in fact the loss had not bec'n at all occasioned by the 
want of them, but by the hurricane, in widt h they 
would have been usi less.—I'he w«‘ight of lestimonv 
he maintained was in favour of the sidlicie.uey of the 
crew, and besides, it was often impossible to proenrr 
hands in the West Indies u[»on any terms. 

Loril lin.txBOROUGH.--lu an action of this kind, 
the plaintiffs are bound to prove, not only that the ship 
w as tight, «itaiiwch,and strong, hut that slie was proper¬ 
ly equipt with sails, and other stores, and that she was 
manne<l with a suflicient crew to navigate her on the 

voyage 
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voyage insured. These are conditions precedent to 
the policy attaching; and if they were not complied 
with, so that the peril was enhanced; from whalever 
cause this might arise,and lh<'ngl- nufraitd wasiutcnd- 
ed on the part of the a^soreti,the underwriters may 
answer, “we are not l-able.” The hull of tht^ ship in 
this case was sidlicieat and sea-worthy; but it ap- 
])ears, that when she left .)a:iiai.*a, lier sails were high¬ 
ly defective. It is not enough that a ship is supplied 
with such sails, as are essential to hersafet\ from the 
perils of tlie sea, and which might enable her, if not 
intercepted, from at some period or other eompleting 
her voyage, A person who miderwiites a pt»licy 
upon ht'r has a right to expect that she sh.ill bci so 
e<|iiipt w ith sails, that sii«‘ may l>e able to keej> up 
w ith the eoiiv«)y, and get ti* her port of destination 
w ith reasoiiahh* expedition. She inugl. be rendered 
as secure as jiossible from capture by the enemy, as 
w«!ll as from the tlangvrs fif the wimis and waves, 
lint h<,‘r<*thc Minorca appears t«>ha\e been deiici’jsit 
ill sails, on whieh her speed might materiall'^ depend ; 
ami if s**, the risk licing thereby greatly increased, 
the policy never attai ned, and this arM.' n < uanot ue 
supported. His i.iordship w as also of opinion, upon 
weighing the* testimony on the one side and on the 
other, that the crew was insufiicient. 

The defendant had a verdict. 

The Jlitorney General, Garrow, and Taddy, for the 
plaiutitfs. 


B 2 


Park 
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Park mid Ker for the defeiidaitt. 


f Attornics, Ptdnur and Co. and Grcgpc and Co.]* 


t ide Lee r, Beacli, Sittings 
after M. T. 1762, Marshall, 
'.iOB .—Oliver t>. Cowley, Sit¬ 
tings after T. T. 1/63, lb. 


369.—Mill.s V. Roebuck, iit the 
Rxchcej. Park, 222.—Law r. 
Hollingsworth, 7 T, R. 160. 


* f \s tlic .‘Statements <it*|tlc atliiiRs and orfae|.< in tiiese notes must often ti> 
iin|»rlect. and may .sometimes lie iiiaceiirafi', I have thoacht it i'it;ht to siili- 
ioin the names of the iiltornics on both side* from tin Ctill i- .lLsii< t j 
|iaper. ’J’lius, upon anj doubt arising, the liiiefs in the cause may be easily 
inspi'Cted, and an u|>portuiiity is Rtven to veid'j the repoit, or to u-etiU thr 
mistaki-s with wiiieli it may be ehargeable.] 


ADJOURNED SlTllSaS AT WESTMINSTER 


I'hutsday. 
Dec. 3. 


TmojMc.sO.n r. liosv. 

/4 SSUMPSIT for Avork and labour, Kood.^^ .sold, 
&c. Pita, the gt neral issue. 


If a man, by a 
false repre.sen- 
tation.iiidurc.s 
another to sup¬ 
ply goods on 
the credit of a 
third per.son, 
and enters in¬ 
to a collateral 
undertaking, 
not in writing, 

to pay lor the*, he is not liable as for goods sold, but must be sued in an action of deceit. 


111 thi.s action the plaintiff who is a publican, .sought 
to recover the sum of 45/. for having, during the last 
Westminster election, at the instanceof the defendant. 


employed 
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f'niployed himself in canvassing; for the Right Ho¬ 
nourable R. B. Sheridan, one of the candidates, 
and opened his house for the (mterlainment of noters 
in the interest of tiiat gcnitleman. 

It was not denieil tiiat the defendant had solicited 
iiiin to do this, and had jmnnised to sec him paid: 
but it w as contended, notwithstanding contrary evi¬ 
dence on the other side, that he had given credit in 
the first instance to Mr. Sheridan's (?oniinitte(‘, and 
that the ilefeiidant’s undertaking, being a collateral 
proini.si‘ to pay tin; <lebt of anotluT and not being re- 
<liu“e<j into writing, was void under the stahtte of 
f rauds (it). In |>roof of this, it appeart-<l that the de¬ 
fendant, aft« r telling the pluintitf that he had autho- 
lily from llie < <nnmittee to open his house, brought 
down one of Mr. Sheridan stlags, whifliwas display- 
«‘d frmn the windows <lut ing the elertiini; and that 
the ])laintifl'afterwards siMit in his hill to the eomniit- 
lee, before making iiu} ih inaiid upon the defendant, 
and wrote him a letter, r< <piestiug his good otlices to 
get it dis( harg«*d. A witiu'ss haling sworn, that he 
belli\e<l tin-defendant was himself a member of the 
r:oinmittee, so that he might still have been liable as 
one of those to w liom <a’i‘(lit was originally given (Ji), 
a Mr. I'rost, who bad a<'t« d as chairman, was called 
and iiegativcil that fact. 


Of) 22 Car. a. c. 3. §4. 


{It) Stejfhcns r. Squire, 5 iVloit. 20A. 
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Oil his cross examination he said, that the commit¬ 
tee had never authorized the defendant to enp.a'^o the 
plaiytid, or to open his house on behalf of Mr. Sheri¬ 
dan ; bill had merely, upon his assurinj^ them that 
there were twelv^e electors tliere disposed to vote for 
Mr. Sheridan, desired liim to take a dag and bring 
them up to poll. Upon this, 

The Allorwy Gaiei'al argued, that whatever iniglit 
have origmally passed between the parties, the plaiii- 
ti/Fwas now at ail events entitled to recover the whole 
of his demand. Suppose he had given in’edit to the 
committee, still as the v had not authorizeil the dt fend- 
ant to act as he had done, they were not liable ; and as 
it was certain tliat an action must lie against sonn* 
one, this was the debt of the defendant alone, and In* 
Wdspeisonally responsible for it in the prestaitaction. 

Lord Kli.f.nboroi <in. —The undertaking of the 
dffeadant seems to hav^ anioanted to tliis, that he 
would sec tile ;daintitf paid, w Inch in <‘onsi<h‘ration of 
law is <,niy ai oilateral juoniise to pay lln^ debt of an- 
othi'r; ami had lie been anthori/ed by the committee, 
as lie represented, so that they would have been liable', 
it wouid, beyond all cpiestion, have been void, for 
not being reduced iiitcc writing. IJnt it now appear.s 
th;d he had no orders from the <-onimitt.ee to open the 
house, and tliat he hud no authority as tlieir agent to 
employ the plaintiff. Still, 1 am of opinion, that the 
plaintiff cannot iiiforee his cleiiiund in the present 
action. If I represent that 1 have* an order from A. 
when [ have no such order, and so induce; a fierson to 

deal 
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rlcal with me oil the credit of A., I am iiotprincipallv 
liable as f(»r a debt of my own. An action ma> be 
brouj^ht a,i>'ain.st me for the deetatful representation,by 
Mhich this person was iruliieed to give credit to A.; 
but In*, (‘annot recover as upon a contract which was 
never entered into. 80 here, though the defendant may 
he liable in a ilifterent form of action, he cannot be con¬ 
sidered as a debtor for goods sold to the extent of the 
plaintitf's demand. As it appeared, however, that the 
defenciani hirnself frecjiiently partook of the refresh- 
nieiits in the plaintiff’s house during the election, it 
will be nt'cessarv to decide whether the.se w ere furnish¬ 
ed to him on his ow n personal credit, or on the giaieral 
^ presentation that the i-ommittee desired thehousi* 
to be <»pei!ed for the candidate's friends. In the for¬ 
mer ea.se, ti edeh iidaut will b<‘Iiablcin this action to 
the amount of his own eonsuinplion: but in the lat¬ 
ter, Wiii('h undt‘r the circuinstaiices seems tln> nnue 
probable case, he is entith/tl to a verdii l on the wluth 
d»’(‘laratio?i. 

The Jury found a verdict for the jilaintid'with 10 /. 
flamages. 

The Atloi un/ (intent/, (Jan ow, and Lanrs for tlic 
plaintiff. 

l*ark ami Topphtti; for the defendant. 

fAtUnuii-;, Stevintim uiid Hciison.J 


fide Anderson v. Ilayman. 1 U. Bl. 120. and Matson r. Wliaram, 
2 T. R. bO. 

B 4 C’lunnks 
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Thurbday, 
Dec. 3. 

Wlipre there 
has heeii uo 
Iraiidontliepart 
of the defend- 
ant, the pre- 
aumption of 
law is r ‘r.diist 
the Demand of 
the platDtid. 


Clunnes V. Pezzey. 

\ SSUMPSIT for goods so\d and delivered, at the 
suit of a liquor merchant. The only evidence 
respecting the goods was that of his servants, who 
spoke to the delivery of several hampers of full bottles 
at the defentlant’s house; Imt as to the contents ol 
the bottles they were altogether ignorant. 

Lord Ellenborough directed the Jury to prt'surne 
that the bottles were filled up with the cheapest li' 
quor, in which the plainiifl' dealt, viz. porter; and 
they awarded damages upon that scale accordingly. 


But if the defendant has been 
guilty of trand, and suppresses 
the mean.', of ascertaiiiing thc 
frutb, the presumption is in fa¬ 
vour of tlie plaintifi's demand. 
Tims in Armory r. Dclamorie, 
1 Str. 50."). where a goldsiititii 
had take.n a jewel from a chim¬ 
ney sweeper's boy, who had 
found it, and rttiircd him tlie 
w:»cket in which it had lieen nef ; 
in trover to recover tlie value of 
if, several in the trade were *•>.,. 


rained to prove what a jewel of 
the tinest water that would fit 
the socket would be worth ; and 
Pratt J. direefed the Jury ■, 
that unless the defendant did 
j;roduee the jewel, and shew it 
not to he of the finest watei, 
they should prc.stnue the .^trongr-t 
against him, and make the value 
ot the luwt jewels the measure of 
tlieir damages; which they ;u- 
covdingly did. 


Smith 
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Smith v . Rummens. 


Same day. 


A SSA U IjT and false iinprisoiiiiient. Plea, (he ge- 
iicral issue of not ginUy. 

On the part of the plaintiff it was proved, that as 
lie was driviiip: a truck or wheelbarrow along the foot 
]>aveim nt in Warren-street, in the iiarish of St. Pan- 
eras, on tiu; 4th day of July last, he was met by the 
defendant, who seized hold of him ami detaim*d liiin 
for some time in custody.—The<lefendant now justi¬ 
fied his 1‘omlnct nmh r stat. 12 Geo. ,3. e. 09. for 
paring \r such pari of the p^trish of Si. Pan- 

cra.s, as ites onlhw'iat si<l< of ’'rollenhain-court-roatl; 
whereby it is enm ted, “ that if an> jaason shall carry, 
run, drive, or <lraw, ( ii any ol the foot pavements 
within that part of tiie parish any w het^ or win els, 
sledge, wheelbarrow, or any carriage whatsoever, it 
shall be lawful for any person orpersons whatsoever, 
who shall see such offence committed, to seize the 
oAender, and w ithout any other warrant, to ron\«‘\ , 
and deliver him into the custoily of a peaceothtjer. iu 
orderto In* si eured, and coiiviweil before a justice of 
the peace; who is reijnired to proceed to exaimue 
upon oath any witiu'ss who shall appear to give in¬ 
formation touching such ofi'enct*; ami the. party ac- 
c.usetl on conviction, shall forfeit the sum of lO.v. for 
thefirst timeof offending, and the snniof20\, for the 
sei'ond time of offending, &e.” This is declared to 


If.\. isPOllvict- 

i*(l Ix l'ort a 

iiiai'i.stratp on 
tin' »if 

]<■; altliuii<:li 
naiiu- lines 
not »|i|ie,;r on 
the coti\ietioii, 
lio eaniiot ■■e.iil 

IlilllM’lt of It III 

aiiv civil jii'o- 
ceeiliii!; I>e- 
VM'Cn liiiii :<lld 

A. 
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be a public act; and in an action brought for any thiiiij 
done under it, ths defendant may pleat 1 the general 
issue, and give the special matter in evidence. 

To prove that the plaintitf on the above occasion 
had been guilty of an offence a;;ainst tlie statute, and 
that the defendant had heen acting under its aulho- 
rit3% a clerk frtun the public office in Bow-street was 
called, and produced a conviction which har! taken 
place there before A. (Jrahaiu, liscj. ; by which liie 
plaintiff, fv>r driving a truck on the foot ])aveinent in 
Warren-street, ha<I been adjuiJged to pay a penalty 
of IOa'..—-T he witness being asked, on whose iidV i ina- 
tion Smith had been couviett'd, said, on that of 
Rummens the defeudaot. 

Garrow and Peake n[)on this, ohjected in the 
conviction heiiig read as evidence. '^J hey relied 
chiefly upon the case of Hex r. lh).st()ii (a), \^l!ell■ Ji. 
having indicted A for perjury in an ans\^t r to a hiii 
iii eijuitj'fllerl for a discovi-rj and injunction in an 
action depmding betwt ^ n them ; it was held, that B. 
was a conipeK lit witnc.-s to pro\c tl'.c pc' jiu y; as iu 
eould vat avail hiamij aj i/a eonrivnan oj' A. in a//t/ 
civil proceeding hdueen I In ,i.\ rif/ier in late or tquiti/, 

’^VixcAltarueif i/icaeral contra, insi‘.lerl that the con- 
victionwas admissihh; c\ idctirc, a-'thc adjudication 
ofacourtofcoinpctcntauthority. He did not produce 
It as evidern o of what had l>c«*ii sworn In fore (he 
magistrate; nor di<l it appear on (In- face of the con- 
-- - - „ ----- 


Cn) 4 .^72. 


victKin 
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viclioii who hat! !>cc*ii the informer. There was no 
objection to the plaintiff repelliiig the charge before 
he was convicted; as he might have adduced all 
the evidence of which lie was iii possession at Bow- 
street; and the conviction must now be received as 
proof that he was guilty of the offence imputed to 
him. 

Lord Ellenborouoh. —1 cannot receive the con¬ 
viction as an atljudication of the plaintiff's guilt. 
Althoiigi) it follows the words of the act of j)ar- 
liujnciit. andfO' inn.niu r's name apjicars on the face 
of it, yet, in point, of fact, it tof)k place on the in- 
jorinalion of tiie defendant, "i l.eicfer, now lo ad¬ 
mit it for tin* purpose j;rop(;s<*d, wonln l»e to allow 
him to swear in his own caust*. However, 1 thin!., it 
mav In read to shewthat thetleleiidaiil '.\a' acting in 
the course of his <luty, and not Uoiii niahce to lht‘ 
plaintiff. 

• 

Tint cf)nviction was accordingly read; hut it ap- 
p( ared to be for an offence committed on the 27 th of 
.Iniie; whereas tin* assault and false imj)risoninent 
spoken to by tlie plaintiff’s witnesses, took place on 
the 4th<»f'.lid\ ;—on w hich day, alt.hongh the plaintiff 
laid uii'ain driven his tniek aiong tin; foot-jjavement, 
the d< fendant liatl not strictly fidlowed the jnod<‘of 
bringing him to jnstiec prescribed by the act.—The 
parties, therefore, on tlic recommendation of Lord 
Llicnborongli, agn'cd that there should be 4 verdict 
for tlic plaintiff w ith 40 a’. damages. 

fiunotr aud Peake for Uie plaintiff. 

Tim 



CASES AT NISI PRIUS, 

The Allonteif General and Pitcairn for t he dohiidaiit. 

[Attornics, J'r/ttur diiit Bonmy.'] 


Vide Richardson v. Williams, 245.—•fJilb. I^aw, Ev. 30.—Rex 
12Mud.31Q.—Gibsonr.M’Carty, v. Dalby, Peak. Cas. 12. and Ha- 
Cas. temp. Hard. 311.—Ro« f>. thaway v, liarrow, post. 

Whiting, SuUi. 383.—^llol. N. P. 


Siune d.>v. 


MaODI'-.V V. Kksii'.stf.r. 


It'a man crt< 

possesvum<.i a A C TIOX for iiionov iiatl aiid rf < « i\<*<1. (<* r* < ».v< r 

thill}; Iiv nii'n- 

prtsfiiiiiiioii, tli<* Slim ol (JO/,— llu* }>lamtui is :i iiiariiM' .i;2:ciit 

lainTi?as. 1^11- IVirtsiiioiilli; thetlffi'iiduiit ciin'ii's oil lli(‘ Mime Im- 
onlt”.ii*tiIoii5h ^hiessiii l,oii<l()ii. lii I'\ l»riiiirv hist, (‘ii))taiii ilui't,aii 
under ihr or- ofliet'i’ill I III* niufiiKs, took his eoiieeriis out of the 

ciiiii'.lauri's,hc _ 

miiri.tiiaio hands of (he flefeiidiiiit, and iihict^d them in those of 

done nu, liHflhe . 1 • 4-/v ri.!! i • i * • i • ■ 

eoiiH III it (air- (tie |»lanitill. J h(‘deteiidaiit in (lie preeedmj; Dt - 
.siwWe. That if <’<‘ini)er hatl, for the aeeommotiatioii of captain Hart 
ce’ptan"'toTi. yf*<‘ept<*d a hiii for (JO/, at ftmr immtiis. On eeasin^i' 
he n;a.v retain („ l)c eiiiploved l>v liiiii, li(.‘ wfiit to .Messrs. Ahraliaiiis 
in hi.s hands to aiid Hire, attoi iiies in to\Mi, and a2,t‘nts of the iihiin- 

di.srharce it, , , , , 

either until the till, ailtl repn^Sellted to tllf’lll, that there WHS H hu/ffUCC 

tlMothn.Tr' <d‘(jU/, due to him from captain Hart. I poii this, 
ceals*a hiind hliii u clietpie for the money on the phiin- 

oinidoiii;ii;. ,1. s hanker, which was reirnlarlv paid. Jtaiipeartal 
*ijed tijioji ir tliut the pa\ee of tiie hill at'ct'pltal hy the defendant, 
had deli\ered it hack to IJart, on receiving;' another 
ill its stead; and the \\ itnesses swore, tln*y helie^ed it 
was at that time cancelled tir tle.stroyed. Ahrahanis 
audUii c repeat! (Ily.stated (he.sefacts to (he defendant, 
ami pressed him to return the GO/. : hnt In; refii.sial 

to 
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to part with it, unless hcliad a bond of indemnity from 
tin' plaintitr. They offered him a verbal undertaking, 
that he should never be sued upon the bill; but he 
insisted upon a security under seal. 

Allontey General for the defendant, contended, 
that he had an undoid>t(^d right to this, and was jus- 
tilied in retaining the iiiontiy until he obtained it. 
lie w'as not to rely upon the assurance given him tl»at 
his acceptance! u as <h-stroyed; and if not deli\ered 
up to him, lie <uight to have been fully indemnified 
against its being in circidation; as he still was ansu er- 
able upon it to a bona jide holder. 

Lord 1 'jM-e.n noHoi on.—The defendant being uii' 
d«‘r an ac< eplanc«* to captain Hart, \\hose agent he 
had bc(‘n, might hav«! retained a sum of money t.'* 
answ er that aci’cptance. 13nt the phfintifl'is entitled 
to recove r this sum «)f money, the defendant having 
obtained it l>\ misreju'csentation. lie mentioned im- 
thing of the aee'cptancc; he obtained it as o balance, 
when no sncli balance was due(o him. He therefore 
cannot set up tlu' lien, to whicii lie might otherwise 
have been entitled. 

V^erdictfor the plainti/K damages OOl. 

Garrotc and Comyn for the plainti/f. 

The Attorney General for the def< iidant. 

[Anomies, Ru'c and I'inmnn . | 


Vide Crockford v. Winter, ■post. 
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l'nd;»yjrec.+- 


Amky V. Lon(>. 


AKIiciivh a 
pajuT ji'a\ lu' in 

Tlu' fils- 

tc K of A., il'it 
1=; in !'..(■ a tu- 
.il |i( of 

ii., iit U li loiitl 
If' I’liolsiro If, 
nivlor a 
Mlf'.hl U't ilt'fCS 
ti riii’i. 


/4 CTTON <»n the* case for not prodncini; a |)}ip('r 
^ iindcr a sithp(rnn fitters frruni.-- 'rin- 
Mrs, Kliv.ahfth Amoy, havin:;' ohtaiiieil a 
a«;aiast Sa:mi(‘l (»l»vor, on tho l.'Uh of May 
sued tnit n. noil, omiffas/rsfafnm /irrij'aritis to levy tlu* 
sniri ri '-ouTi d, diiawlv d to the sheriff ofSinToy. To 
this the sheri/f ivfwrned nn/la hona-,, a’jd the 

plaii'itiff hrouulit an aciii^n against liini for a false 
Vi'tnni. 'riio cause stood fur trial at the Sittiuj^s after 
Micliaclinas 'IVrin UtOfh 


The warrant-from the slorrifr to lev} f)n (Clover’s 
ccoods had been dir(*i ted to one (irace, nlio carries 
oti business with tlie defendant likewise a 

sln rifl's orticer. To compel the production of the 
warrant at' the trial (n)^ the plainlitf sited <»nt a 
siflipivna duces Ircum, directed to (irace and Loni^ in 
the usual form, ami W’hi< h commanded “ them, or 
one of them, to ])roduc4' and shew' forth at the time 
and placcaforesaid, acertain Avarrantp*fint<;fl to them, 
or one of them, by the sheriff of Surrey, upon a 
certain writ of non-omittas testatum lit ri faeias issued 
out and under the seal rtf the court of Kinsf’s Bench, 
oti or about the 1,‘ith day of May last, betvreen Kliza 
Amey plaintiff, and Samuel Glover defendant.” This 


(o) Drake V. Sjkc«, 7 East, 
174. 


113.— Lloyd V. Hairit, Peak Ca». 

writ 
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Writ was served upon the defendant in the month of 
<>(;tober; but was never served upon Grace ait all. 

At the trial liie defendant appeared as a witness, 
but would not produce the wan ant; and on (he con¬ 
trary swore positively that he neither had it in his pos¬ 
session, nor knew any thin;;- of it. Grace was called 
upon the subpa na ; but did notappr-ar. Inconse- 
<j lienee of this, the plaintiff was nonsuited, and was 
obli;;»‘d to pay .Vi/. iOs. costs to the other side, while 
her own eo.st.s in the cause amounted to bO/. 


'idle record in t!i(‘ cause of Aiuey a^aiiist Smith 
beinc: put in, the /Vltorney General ol’ couiJsel for 
liOni; ihe dcfendiuit, objected that there was a va- 
rianci- bt (\vc» o it and the di*claration. The record in 
reciiinu thi jmle;nir nt ag’uinst (jilov('r,(h;scnl>eshinias 
‘-.Sanuiil tilover the \onnuer,*' but the declaration 
styles him only “ Samuel Glover,” as the suhpcpua 
there set out eommands the produeliou of a warrant 
granted by theslierdfofiSurrey npiui a//em/itc/tf#,“be¬ 
tween I'di/uAiney phiintitf, and Samuel Glower de- 
fettdaul.’' JVow Siiiuuel Glover, and Samuel Glover 
the youmrer, must be taken to be two distinct ])ersons, 
and the* cause, of w hich this is the record, is different 
from the cause referred to in the present declaration. 


It ijifiot a fatM 
variaiii:« from 
a n-cord, to o- 
ntil the dvserip- 
linn o: a person 
iianied in it, 
lltlle^^ .‘Oim; 
aiiihitjiiity is 
(hereby pro¬ 
duced. 


Lord Ellenbokouoh over-ruled the objection. 
He said tbe.6‘K/79a?yiit as setoutiii thedeclai-ationdidiiot 
give Glover his full description; but it did not give him 
a wrong de.scription. Had there been two causes in 
w'bich there were tw'O persons defendanis of the 

same 
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1» is not a prr- 
litniiiavy rthjcr- 
tioiitoiiiuiction 
for nut prixlii* 
rill!' a papi r 
iiiulrr a null- 
pc-nu ihicA fi'- 
i-iiiu, that I hr 
ilrt'riiihiut liad 
s-woni at thr 
Iriiil, that hr 
hail it not III 
Jii» possrsKioii, 
anil kr.rw no- 
thill" Ilf it. 


same name, tlilVerenllv descriltetl, sonn* ainltiirnity 
wtmltl haveariseniVoiu liit'omissutii. -uni tin ohjt tiioii 
liave been fatal. 

The yi//oruey (rcncml afterwards took aiiotluT ob¬ 
jection, on the p*ouiid, that the defendant at the. 
former trial had sworn that lie had not tlie warrant in 
his possession, and that he knew nothin'^ of it. The 
tmly remedy un'ainst him, he eonleuded, was an in- 
tlietment for perjury, ami this was not tl»e propt;rniot!e 
of tryiiii;'his veracity. As well inifiht an action in; 
l)ri>ngljt a^ainsl a wimesslbr w illihtjldini'ccrlain oral 
testimony, which it may be ima^'ined, In* cimltl ha\tr 
disclosed, 'rinis, actions It; ii'coter damages wtmltl 
in all ea.ses of this kind, be substituted for imlietmeutn 
to pnui>li tin. erinu* of pmjnr}. 

fiOrd Elm'.>BOR oroH, bowe\er, olisci vtaJ, that if 
a man commits a inixiemeanonr, (he persf)n who is 
injured by the offence, is not in (>y cry ease to be driven 
to |)roeeedaj;ainstbim eriiniiially, but may maintain 
u civil action fordaniaijes. l'lu*re were various a(‘ti<ms 
well known in the law (as for jnaIi< iously holdinjj^ to 
bail, &.c.\ wherein perjury was imputed to the de¬ 
fendant, for which In* was liable to be indii ted. 


W m. Winstainlly was tlu n called, on whose evi¬ 
dence the cause chielly turned, lie swon*, that in 
Octf)ber 1800 w as arresttnl by (irac.e, and carried 
to the: defendant's loek-np-lionse: whih; tliere, he saw 
a paper l\ini’ill one of the windows with the name of 
Cilover written upon it, andonexaiiiiniug it, he found 

ihnf 
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tlitit il V. as a warrant from the slieriff of Surrey direet- 
<‘<l tofi>aer, <-ommandinj|^ him to levy on (iiover's 
j^oods iii i!i«; snitof Mrs. Aniey. After the nonsuit, In*, 
accidentally met the di^fendant,and asked him why he 
<li<l notproduee the warrant; when the defendant did 
not deny that he had it, but boasted of havinj^ bear, 
the plaintiff, and offered to lay a wager they should 
beat her again, if she brought another action. 

Tht‘Atlorr.'w General, in his address to the Jury, 
contended Ifiat tln^ warrant was not in the 
eustof!:/ of the (h fendant; who was therefore not 
bound toprodiicoit. I'eing dircetedio <»taecalo!ie, 
it was hisjrr peity; /fC was always entitled to it, and 
it icinaimal i this leg:*!custody, irowevn*it nught for 
a short time in- in the hands of tlic (h tcndanl. licsiih's, 
(»1 ';kc used ilo*<h Iriidants !:>ck-i!p lioiiso, and tlnu’c 
kept his V.asTani.', 'f'lic sttOjunia dtu'es ii't’inn ought 
therefort* to Ira .c !;:•( ri .'•crar'd upon /tiin ; and if he 
had liot produced tin' warrant under it, /.c would hane 
betii liuldc for lliti<(>n.'‘( r|ncnc»s of lire uoii* uit. lort 
as things actuallv stolid, the piainliff s only i'cij!ed\ 
was against lier own altori)c\, from whose negli¬ 
gence the iniseljit-fiiad aiise-n. 

Lord Em. KNiioKOi (ill. Although a jrapershoukl 
be in the legal custody of one man, yet i\ a suhjnvua 
ducis tecum is s«‘r\ed on another, who has the means 
to prorinee it, he is hound so to <lo; as far as such a 
suOjmua can compel the prodiielion of pa]»ers; ami 
if that he a (pieslion, it is upon the record, and will 
be deeitled elsewljere. Tlie ilefeudant, swearing m 

VoL. I. (• his 
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his own <‘X( nlpalioii, driiicd all knowIcdj^c of the 
warrant; but that is no bar to llio piainlifr's right to 
r»‘Cov«*r,; as jM*rjnry is ol'ton <'ollatt‘rallv trioil in (itlu r 
at tions. The only (|m*stion lier(‘ to Ixr roiisidereal is, 
whether the (h^tendant had the- warrant in his custo¬ 
dy, witli the ra|>a('.ity of producing it. If it was in 
his j>ower to have done so; and In^ <lid not, it is not to 
lx* endured thatby anyeontrivaiu'c betw<u n him ami 
tiraoe, ne<ressarv evideix'e shojd<l be withheld, an<l 
the purposes of justice should be defeated.—In <a)m- 
inenting on the (evidence, his lordship laid particular 
stress on the (•ircuinstances of the defendant, not de¬ 
nying to Winstamlly that he ha<l the warrant in his 
custody, and (*ra<’e not being <*alled to prove, if that 
w as consistent with truth, that he was exclusively iri 
poss<'ssion of the warrant atUie time t)fthe trial and 
when the sub|'a*na was served. 

N erdict for tin* [tlaintiff, damages \ ‘Vll. lO.v. 

Varh, Marri/at ami Pell, for the plaintiff. 

'‘fhe AUoiiuif iit ncral & Oarroir for the defendant. 

(Attoinifs, Pifi'Afr and /iogm.j 


I tJe Milts r. Dawson.—-1 
K'j> t at. -lOj. — lA'ttl.s t). Cooke. 
—Peak. I.aw l-ir. Appendix 


xxxix. and Tidd'.s PracUec, 7^6 
3d editiou, 


Tinso 
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Tinson V. Fkancis. 

A ssumpsit on a promissory note, at the suit of 
the indorsee a<;jainst tlie maker,—A primd facie 
case: beiii”; made out by the plaintiti', it was proved 
on the part of tlie defendant, that the note was given 
by him to acironmiodate a person of the name of 
Ticktm, tl»e payee; that it remained in the iiands of 
tin* latit'r, till after it beeaine due; that he then gave 
it to a Mr. Stevens, au attorney, to be returned to 
tl»e <lefendant, and that Stevens indorsed it to the 
plaintin'. 

Attorney (icneral forthe plaintift'sai<l his client 
was not at all aware id thecireuinstauees under which 
tlie bill had bet'ti originally made, or had come into 
the haiuls of Sievens, and there were several wit¬ 
nesses to proietliat he had given Stevens a full con- 
sitU‘ration for it. 

Lokd ELLENBOROUGH.--After a bill or note i» 
line, it comes disgi'aced to tlie indorsee, and it is his 
duty to inakt- inquiries concerning it. If he takes it, 
though he gives a full consideration for it, he takes 
it on the credit of the indorser, and subject to all the 
equities with which it may be incumbered. 

Verdict for the defendant. 


Samr day. 

AUboupli the 
Lima fide holder 
of a promissory 
note, made 
without con¬ 
sideration,him¬ 
self Rave a full 
consideration 
for it; yet if he 
took it after it 
was due from 
an indorser, 
who had (riven 
none, he cannot 
maintain an ac¬ 
tion upon it a- 
gainst the ma¬ 
ker. 


Cl 


Attorney 
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Attorney General and Wigley for tlio plaintiflT, 
Garroto and Park for the defendant. 

f AtloniM-s, Wylumni and IJuid.] 


It is said to have licen 
held by the Court ol K. B. in 
Colombies v. Slim, Trin. 12 
G. 3, Chitty on bills, {)8, that 
an indorsement, after action 
bioiic^ht on a note nvenliic, 
would nevertheless give the in¬ 
dorsee right of action, unless he 
had express notice of the action; 
and in Brown r. Davis, 3 '1'. K. 
S3, Lord Ke.vyon thought that 
to fake away the right of the 
indorsee to recover, it must ap¬ 
pear on the face o I'the note to be 
dishonoured, or knowh'dge must 
he brought home to him, that 
it>had been so ; but in this last 


case, AsHt/RST and Boiebr, 
Justices, were of opinion, that 
in all action against the maker of 
a promissory note, by a person 
whohasfaken it, after it tvasdue, 
the defendant is entitled to set 
up the same defence he might 
have ilone against the origiii;il 
payee i and in Jloehm c. Ster¬ 
ling, 7 T. K. -Igo, Lord Ki s- 

YoN himself seems *o hrivi“ snb- 
Mirihcdto tills iloi'tl me;—which, 
without iiiinring the circulaiion 
of negotialde, sei'urities, is ler- 
taiiily the best lalenlated to 
guard against Irand and col- 
lubion. 


.^iiTiii tlaj- 


Dok r.t-d. Holland r. Worslf.y. 


A proviso ill a 
J( iis» not to a'l- 
silfii or oltier- 
uisc pull ni;h 
III)' pn ii.ises 
I nr liie uliolc 
dr iiiiy part ot 
llie li'iiii isliro- 
keti hy an iiu- 
deiiease as well 
as uii assign- 
hieiit. 


X^.TECTMENT to ncov cr tin' possts.sion of certain 
(irciui.'ie.s in South Andicy .Strct;t, 

« 

IJy iridcntim'hftarini^tlatc :3Dth Octoher, 1805, the 
ht.s.sorofthe pluintiffth'inised llu‘pr»*iiiisf.s;for23ycar.s 
to f)iM; William liennt'll, Avith the followiiio- iiroviso, 

that 
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that, •* If tlio sai<l Willfaui Bennett, his executors or 
a(iininistratnr.s, do or shall assign, or otherwise part 
with this indenture of least;, or the premises hereby 
demised, or any ]»art thereof, for the whole or any 
part of the term herel)y granted, to any person or 
persons w homsoever,without the licence and consent 
in writing, of the lessor first had and obtained for that 
purpose,” the lessor might re-enter, &c.—On the 
•21st January, 1800, Bennett entered into an agree¬ 
ment with the rlefendaut, to grant him a lease of the 
premises for tlie resi<lue of tin: t«;rm, r(;serving a few 
<lays, undor which posst'ssion was given. 

for the defendant contended, that this was 
a ]>roviso only against e.n assignment; and relied upon 
the ciks<* (tf ('rusor v. Jhtuht/ ( r). where the like con¬ 
st) nclion had been pnt upon w'ord^* scai’cely to he* 
distingnislicd tVoni tin' present; tin'covenant llicre 
heing, that tlic h sst *' “ slionhl not nor would at any 
time or times during llu' <leniise, assign, ti'ansfei’* or 
set ov(‘r. or otlierw ise do or put away the'indentme 
of dernis)', or tin* pn’inises thei t hy rleinist'd, or any 
part tln-ia'ttf, to any pei’son or jjei’sons w homsoever.' 

Lord EM,i:NHORoia.H, liowev).'r, held that though 
the covenant in (-rusot v. Jinabij extended tuily to an 
assignment, the words hi re must be taken to in- 
< lnde an under-ii ase. 

"riie lessor of the plaintiil'liad a verdict. 


(r) 3 WiL. 234. 

c; 3 


The 
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The AUornejf General aii<l - for the lessor 

of the plaintifh 

Garrow and Mairyot, for the defendant. 


[Attornirs, Ettgland and ffilkinnon .; 


Vide Roc ex d. Grcgson v. Df'c ex d. Mitchtnson t'artcr, 
Harrison. 2 T. R. 42®. . 8 T. R. 57. 300. 


Safiird.o, 
Ueo. ... 


The Ma'ioP. ice. of London r. Lono, E^q. 


Thcword^of a 
erant ftotn the 
crown, l>j- ro- 
fcinpor.inroiis 
c\|>ositiiin and 
ronslanf ii'atc, 

tna> l>fci.lr)ii)- 

(il ix j oiiil (li* ir 
natural 

*() a.s (o ei.iiicr 
4 riijlit to < \er- 
fi<» an iiflu i- 
within .1 IIIV 
and rh< iiliii- 
tils tin rent’, 
Cr.inlcil iinfy 
to bei Jin riM d 
within fhi City. 


>va.s:in aeti«)n hylheCorporation of London. 
^ against the tlefeiulant, representin;; the London 
Doek (7ojiip:in\, for dihlnrhirij;- iht in in exereisiny; the 
ofliceoff/i/tf^or within tli*’J.ondon Jlot'ks. 'I’he 
eotint stateil the piaintiHs tt» he entitled to tlie ofliee 
and oeenpatiim »•! yaiiyer ,m ilhin the eity of laonthni. 
and the jioii eftinMiid tity, of all wines, tiils, anri 
other luereliaotll/t's and thinys yaiiyeahh* therein, at 
any time eominix thereto. Tin' 'itl eonnt was the 
.same, *>nl\ .•'ayiny the} «ere entitletl to the ///if 
of artieh s within the.'*' limits. 'I’he .3d am! tth, tlif- 
feriny like the tv\o fonm r, elaimt'd the i^ht within 
the city anf/ the. lilnrties thereof. 'riie two last 
rounfs eonfine.'i tlie claim to the city it.seir.—Plea, 
tin; jrenera! issue of not irnilty. 


After 
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AtU^- oim^ ]>rooi‘, was put iu an nliicc 

ropy <»r lu inroinu til iu tlu“ lixulu ^pu i ot a cbavlt i ul' 
I t C liU! les 1. '^rius {•<»tiUiiiis «u iimj/r.cimus of u char¬ 
ier t)f' 1 '1 Ed w aid IVwlujn h} the King- “ grants and 
t'OuhriMS to the Mayor aiid (.ktininoualty and Citi/cus 
oftli< ( ii\ of London, and tiicir successors, tiu'ofticc, 
occupation and exercise, of ganging all wines, oils, 
and oilitir iiiercliandizes and things gaugeable wilhin 
the vitif ({forvsaitl (o), at w hatsoe\er tiim? brought or 
coming' to that citv. ’ 

It was admitted by the counsel for the plaintifls, 
that the London .Docks are not within the. city of 
London; but they pmposed to shew, that the corpo¬ 
ration had constanlU t;\erciscd the otlice (if gauger on 
all uharts in the ri\er Thames, as well without as 
w ithin the city; and that tin; grant llierefore v\as not 
to he liniiK tl to the city strictly so callctl, hut t .\- 
tended to ihc libcrti( s <»f the cily. 

Jit's/, .Serjeant, for the defendant, objected to tlie 
admi.-sibility of this e\idenee, as explanatory of the 
meaning of the eharlti-. He allowed that usage might 
/to:i( ihe general words of an old grant; hut it could 
not he given in e\idenee to tx/iiid tlu' grant. '^I’he 
w ords hiTc w ( re clear, and eontined the }»riviIego 
within the waii^ («l‘tlie city. 

I^ord Lui.lnuokoi K. —W'e may receive evidence 
n»»i only of what is comprehended w ithin thrcivi/alan 


(a) Inlni praedictara. 


<’ I 


prailictn'm 
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pt'ftdiriavi non. luit. wlial ncrr (In' 

ImviiikIs ol'flK* vh'itas in fonnrr tiim s. It’fin’ rorpo- 
ra.fionofla>ii(lon l»a\>>cx(’rris(‘<l thisoHoa* Ik ^oiuI fhi* 
walls of the city, the praetiee has been in ileroijation 
of the crown, who otiuTw ise would Ija\e ha<l a nj;hf 
to appoint a sran{?er there, as over the rest of fhe realm; 
ami thus the privilege must iiave been enjoyed ad¬ 
versely against the grantor of the charter to be ex- 
piained. What is noinpreljended by t!>ewor<l civila.s 
is a <|nestion of fact («). 


The oath beingprove*!, which is yearly taken by the 
Lord jNlayor of London in the Kxehetpier, whereby 
h(' swears as gangi’r, fo aectuint to the king for all 
forfeitures of wine. ke. both within the ( ityt//c 
lihcrtics ihereof; a great nninber tif n itm sses w ere 
< allcd, from whom it appeared, that as far back as 
can bt; traced, the ”ang( r ap]>ointed by tlu^ <’orpie 
ration has ganged ail wine, oil, spirits, &,e. inipf>rted 
inlo^ IjOinien, nln tlier laiuhd at fhe legal (piays 
within the eilv, or at snirerama' wharfs bexeiid it. 


I»? an aftii'i! at 
ilic '■ml fit .I 
mirpii r.ilii'r. 
tt.'i.it ?' s,!.t I tn 
an 

nil uih< I oi' If, 

I" iiiif iiiliiii.'si- 
fill- 1-1 nil III T 
for (111 Ill'll 11 - 1 - 
aiit. 


JJc.sf, St-rji-afil, in eross exemiiiingtmeof these wil- 
nes,-ev. as et wlietin r the eitv ganger ever went out of 
llieeit V fo^angeunit.':-.' wli< n .-M.-nl fbr.asked him what 
he had heard a certain memiter «tl'lhe corporation .say 
JipoM I lie subject, w hit ii he eolitended w as got>d e\ i- 


(n) 2 Iiisf. J], 2.S2. Alfor- 
ni-y (/cntTiil v. Piiikcr. Atk. 
57'/. J5l.'inklc-y r. VViititarilcy, 


3 T. U. 2;<i. ItfX r. IklJ. 
lingci, -1 T. ]{. SIO. ^VifhIlHll 
I (iarthain, (t T. It. 3S8. 


deuce 
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\\ \' tlu*. dcAindaiit as fominj*’ from one of tlie 
plaintiif on Iho r«*c‘ortJ (a). i>nt. 

Lord ELm’.NBOROiKiH observed, that in this action 
at (hr siiit of (he corporation, what any indifl'erentin- 
<lividnal of it said could not he evidence ;—although 
he would allow the witness to speak as to any thing 
lie might have heard from the city gauger. 

Uest, Serjeant, still contended that the plaintilfs 
conld not he entitled to a verdict in this action, as they 
had at most established their right to gauge articles 
sold; whereas in the declaration they <'lainied the of- 
lice to gauge all wines, &.c. within the city of London, 
or th(' })orl and liberties thereof, or coming thereto. 
Such an ollicc couhl not he legally created. The 
crown fortheptirposcof regulating saJes at common 
law. iniglit appoint an ollicer to gauge arti(des to he 
>ohi. hut could nol < iupowerany one to enter the 
Avarehoiisc of a subject, against his consent, and 
j‘onipc‘1 him to})a;v for gauging articles, whi«?h he him¬ 
self meant to ctnisuiue, JN'or was such aiithority giyen 
h\ 'll Ld. ;J. c, .'>.—4 Jticr. 2 c. 1. or any of the subse¬ 
quent statutes on this subject.—He al’terwards ar¬ 
gued, that tin* pri\ ilege, whatever it might he, must he 
confined to the limits of the<;ity ; iVom other ollices 
being exprc'-sls granted in the chartcr,to he e.\ercis«*d 
within the p(»rt »if London, or from Staines Bridge to 
Yendal in Kent and Iroin the impossibility of 


(a) Baiiermaii ). J{a«U*niiis, IW. (i/O—Pawie 
7 T. R. aia.— -t rail i*. D A. tli. -lor. 


Rogers, 


words 
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li I*- piirtof ihr 
anru-nt pr« ro- 
fdtifc of flif 
'Town, a» n!fi- 
Went fo tin (ki 
tyof 


words so clear as those concerning the oATn'C ol’gau¬ 
ger re<!eivirig any extension. 

Lord EllExVBorough said, that thee.rr/«.0(u/ lu ing 
admitted, the only question was as to the right of the 
corporation to €*xercise within tfn^ Londmi docks the 
office ofgauger, which, w ith several otljcrs, had h(‘* n 
granted to them by Ldw'ard IV. for tlie sum of 7000 l. 
The office of gangiTby the words of thegrnjit, w as to 
he exercised trithin the City\ which words in their 
natnrnl sense, must mean within tlie walls of therily; 
but looking to other parts f>f the same ehaiirr in tiie 
hispeximm iii M Charles J. it appeare<l, t!iat<litrrn nt 
offices were granted to the corp(wation, some <<f then/ 
to be exercised within the city, and others, without 
nnv ajipareni reason for the distiiieiion, within lli*- 
rity and s lie reof; and it a'. as possible that 

r/r//o/o;g us apfu'ied te tlie o.'iiro of ganger, might lie 
ostsl in a la vative sense, '-o ;i^. to eiunprt lieia!, amongst 
otiier pl;ie«-:s without I In w alls, the site ofthe Loiix'lon 
doek.s.--'|''ln'n, \\ a-, tlwr*- evhlenee to support this eon- 
stmetioii :- -Tiie oaii) rd'otfun' must be j.ri stmit d to 
haA e font in lied the sanies; ore the time of I'dw ard I 
and niM-xt tiurefure ta- tak« n as a eiib'mpoiane<»mft 
exp<asiti<m of the grant by the crown it .e!f.-—d he 
usage hkewiSe as far bark asr-oubi be traced, shew¬ 
ed, that tin word r//w had rf I'eivx i),as it w a.-sus<'epli- 
blcof, alarger inl« rpretation li'.an wdidn the limits of 
the AAadls. Ifit eiorqireln nded the liberties,the hounds 
of these not being proved,tliej must betaketi to e.xtend 
to sueh plaees Avh a re the right hail In a n a ereisA d.— 
As to tio- erAiition of the office, !«• roiiCA ivA-.d, therA 

AA a$ 
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was nothing to restrict the ci own to the a])poiutmcnt 
t)f a gauger to gauge arlicies/or sale. The duties of 
customs w ere inherent in the crown from tlie earliest 
periods; and if the crown had this right, it must have 
Jiad the means of enjoying it; which could only Le, 
by asr-(‘rtaining the quantities of articles imported, 
wliether for sale or otherwise. The corporation of 
London, theiefore, might represent the crown in the 
exercis<‘ of its functions with regard to this office, as 
it dill in various others, concerning which no dou!>t 
had e\er been entertained.— 


enstoms, toap> 
poiiti oHierrs 
to i;au«^ all 
{taoieab'c arli- 
clfs imported 
into t!jc kint;. 
(loin, wiietl^r>i 
fur sale or 
otherwise. 


The plaintitTs had a verdict on the 3d and 4th 
counts, uilh nominal damages. 

Tlu' Allarney (ioieral, (iarrmr, the Common Ser¬ 
jeant. i)atnpicr, and Watson, for tht' plaiutitl's. 

/h‘.s7 Serjeant,//n/reyc/, J^osanquet, and Jiarriso.^ 
for lln* tlelemlaiil. 

fAtioniics, Xni'inau and ncs/wis.'] 


(<0 / if/( C’lini. Dig. tit. “ Pre '‘ London," (K. I, &c.) Bac- 

iog!itiv(>, ■’ (D. 4.'^, Ike.) tit. Aiir. tit. “ Offices and Oflicers" 


Coi.sl’.l.l. AND <)TII1:R.S EXr.tCTOU.s, See. V. Budd 
AM) OTUr.KS EVrX'l'TOKs. &(*. 

J^KBT on bond.— VU'ai* non est J'actum testatoris, to raise the 
and paviuent at and aftert he tlav by the executors. 

been .satistied, 

there must be a lapse of the full period of •.’(> Year.s from its Ireeoiiiing forfeited ; iinlr s there be 
Mime additional eirrunistaiiee, as «ii lutermediutv selllemeiit of accounts between the 
partii's 

'Hie 
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The bond was daltd 'Jt'id JaauarN I77i>, and u;i> 
conditioned ibriln* payinent (if MKK)1. othr plaintifis 
testator within tliO’e months, alter t u- death oTone 
Mary Colsell, wiio dit d in l)e< ein’;< r 17?57. 'I'he 
deleiidants' testator was then dead. 'The jdainlills' 
testator lived three years after. j\<»-leniand of 
inent had becai made till the eoninn lieement oi tin 
present action. 

T)mnpin\ for the <it fendant.s, eontendefl, that al- 
though the nnmey not Ix-inu; payable till Mar<’li 17}>}J. 
twenty years Inul notsinee elapsed, still payment was 
to be presumed, as it w'as now so very near that 
period, and it innst be suppo.sed, that if the bond had 
not been discharged, the plaintifl’s, as executors, 
w'oidd long since hav(‘ put it in suit. He relied upon 
Osivald V. (a \ when* Lord Mansfield is stat¬ 

ed to have .said, “ I'iial there was a disfineti<Mi he- 
tween length of linn as a l»ar, aiid where it w as only 
“ evidence of it; the former was jmsitive, iln* latt«v 
“ only pnVnmption; and he helie\ed, that irilln- 
“ of a bond nopositivt* lime l>ad been <*\pn-<s|\ hiid 
“ down by the court, i/uU il might he IH or lit t/rors," 
—Dampicr further ninlertook to shew, that in .May 
1788, a settlement r)f accounts liatl taken place he- 
fweeri theilefendanls and the plaintiffs' testator, « !m n 
the latter nx eived from tijem a sunt of money snfli- 
< ient to cover the present dtanand, which mnsf be 
lak(‘U to have been at that lime satisfie<l. 


1 T. R. 'JT2. 


A witness 
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A Avhijf "is was then ralk‘<l, wii(>s|>ok<;to tlioparties 
lia\ :r air Jit thr peri'ul aWove meiilioiifit, uiul having 
pai(i a la ^oml of immev to a third person; but it 
tliil not apjx'ar that there had been any setlhanentof 
iircoiinh as bet\\ei;n themselves. 

Lord J^ii.LKNnoROiioH.—After a lapse of *20 years, 
a bond will be pr('suin<*d to be satisfied; but there 
must t;iiherb<*alapseof2()years,oraless tiine,coupled 
with sonu' eircunistanci's to streng then the presump¬ 
tion. Here if it had been provi'd, that the parties 
had aecountecl tojjether, after the money became 
payable, it might have been inferred that it w'as in¬ 
cluded in the siittlement; l>ut as there is no evidence 
of this, and as ‘20 years have not elapsed since the 
bond was forfeited, it cannot be considered as dis- 
ehargt'd. 

V ertliet for the Plaintiffs. 

The AUornvy (ivneral and Wigley for the plaintiffs. 

Dumpier for the defendants. 

f.\Uornics, Wingfield and Allen ] 


f’ldf Forties r. Wale, 1 lilac, higton c. Brytner, Feak. Law £v. 
Ile|K .'iJ'i. —hearle r. Lor;! Bar- App. XXXIV. 
riiigton, 2 btra. 820', and IV asli- 


S.Mint 
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CASES AT NISI I*RIUS. 


artioii on .i (J. 
t. r. ;5().4 i;i. 
tin* di-ffiiiJaut’n 
c^^ainiiiatioii 


iVloii(ln>, Siwirn AM> OTnrRX ASSKiNEKi^ OT' i^AKOl r.r, X 

Pi t. 7. 

Ifa vitin-s»an- I>ANMU HI, V. DeAPNELI . 

cps quc^tion$ -rfi -k k -%• A 

to«hiriib«' I I (»u o (mi‘o. 2. c. ;J0. ^ *21 (ft to r<TOM*r ;i 
nmmJf al**nbi pHUJlIty of lOO/. toj^etluT wllll *2, bfill*; 

peujdt1fs"|iis’ iJit! Slim of 1,2*25/ whicii had to tlo.‘ 

answer* may bankrupt, uiul luul bceii t’Oucealed by tlie defendant, 
him to all legal Tlif* dt'chualiou likewise eontained a count fur money 
iTr«-tbre,’i'rj-i luid aiid ivi'cived.—J*Iea, tti/ dchet. 
t!r"! 5 ()!" ^i!' ^^’he tradingof the baiiivrnpt, the act of bankruptey 

iSimSon* ’ petitioning cv«‘ditor.s tiebt, the coniini.ssiun, and 
hefoietiieeom- t}j{. assigiinu'iit being proved,the eouii.sel for the olain- 

itiissioiK rsniay ^ < i ' I • 

be given in evi- titfs proposcd to addiiccthe defendants' e.vaniination 

denr-e, to slii« * , . . . , i • , . 

that bv bis own lietoi'i'tile coiimussioners, as evidenee ot his huMiig 

»niiftssion bi 

bail enueealed _________ 

t>n jwity ol fbe •' 

brnbriipi. {fl)\VIiicb eiiiicts, tlml " all and or herself to l>t* examined h\ the 

every person and jktsoiis, who eomniissioners. in .nid liy the said 
shall have accepted of any trust or commission anthon/.e.i, or the 
lnis\s, and shall willfully conceal inajoi part'of them, if tlierounlo 
or protect any estate, real or pci - rei|uired, and iiuly disiovi r the 
-onal, of any person or persons same, shall iortnt the sum of 
btromin'ij hunkrupt from his, lOOl. of lawful mom y of (ire it 
her, or their creditors, and sh.dl Hriiain, and douldc llir value ot 
not within Ai days next after the estate, cither real oi personal, 
such commission shall issue forth so «.oticealed. to and lor the use 
and notice thereof he ^iven in and lamcfit of the saiil creditors, 
tlie London <Ta7,elle, discover to lie recovered hy action of delit 
and di'close smh trust and estate in any of his Majesty s courts of 
in writing, to one or more of iJie record at Westiuinstei, in the 
comniis'-ioncrs ot a.Sbignees of name of the assignee or assignees 
such haiiknipt or hanlirupt's of the saiil coiuuiissioncrs." 
estate, anj likewise suhiuit hiu) 

foiicealed 
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< . the pnijM'ily. It ap|>«‘ut'fd tlr.it lif.liad 

; li\ coiitist-PtMi thr part of tlu; assigiicos, and 
lh«»u;;!! i!iiaifl<*d by l biiosi lf, lu; had iiotbocii 

cautioiH' l bv tlu* couuiiis.sioiiers, or infonnrd of tlio 
iiso to ilifli his answers ll)i^ilt bt^ applied ; but that 
h<' took MO fxreption to any of the (pieslions j|)ut to 
iiiiii. 

'riic Allorneif fr^Mcra/ now objected to the admissi¬ 
bility of the defendant’s examination as evidence 
aj[j:ainst him in this action. He allowed that what a 
inaii said in the course of a legal examination, might 
generally be given in evidence against him; but here 
the tiefendaiit was sutal for heavy penalties, and he 
w as not to be subjected to these by his own confession 
of facts, w'hic!) could not have been extorted from 
him. 'File commissioners could not have compelled 
him to answ er an\ questions which might subjecthim 
to a penalty : and his answ ers to such nuestions could 
not be a|)plied to this purpose. His evi<lence before 
th<‘ commissioners w as given tdevrso intuitu^iwuX could 
oidy be used to enable the assignees to recover the 
clfeets of the bankrupt. 

Gurrou' for tln‘plaiiitiifs observed, that this w ould 
malerially(n«rtaiithejurisdictionoftin commissioners. 
The statutes pi\)perly impowered them to summon 
before them, and to examine any j>erson suspected of 
secreting the effects of the hunkrupt; but such a per¬ 
son, tliough able to communicate tin? most important 
iiifonnution might now demur to every question put 
to him, and say “ 42 days have elapsed since the 
issuing of the coiniiiissioii; if I disclose having any 

property 
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property of the bankrupt in iny cu.stody, 1 subject 
myself to an action for double »tije value, and 100/. 
besides? I therefore refuse to uiiswer oiu; of \our 
questions.” The act of parliaineiit would be liuis 
virtually repealed. Besides, astatule passed upon oe- 
rasion of the late impeachment, t!e<:]:ired in pur¬ 
suance of t]uM)piuion of a majority of t!)c.Iiul'j;<’s tiiat 
no one could refuse to answ er (juestions, w hicl» niiuht 
su])ject Jiiin tt»civil disabilities.—Bulext u snpposin^r 
that he ini,u;ht have <'\cepl«'<l to the <juestions; siiua! 
lie th(*ui'lit fit to answ er them, his eMiminalion is re- 
ceiveaiileas evidence against liini. 

Tlie AUornij/ Gvucnd in ntply uri;ed, that this .sta¬ 
tute conlaincil an « xpn-ss e.\ce[)lit»n as to pecu¬ 
niary penalties (u). lie represi*nted the liard situ¬ 
ation in which jiersons summoned before tlie cominis- 


(m -10 Gfo. :j. r. :!“- 

hcrcjis (lotiltfs liavi> arisen 
w hether vvitiic.-^i can hy hivv 
“ rctuse to answer a <jiie,sU<»ii 
“ relevant to th<- matter iii 
“ issue, the answering of whicli 
" has no tendency to iicciisc 
“ iiiinself, or to expose Iiitii 
“ to any penalty or forfeittire 
" hnt the an.swerittg of tsliieh 
“ may establi.sli or tend to 
" establish that he owes a debt, 
" or is otlicrwLse sulyect to a 
civil suit, at the iustanec of 
“ his majesty, or of some other 
“person or {M.Tsont; he it 


iticreforc. declared and enacted, 
\.c. that a witness cannot l>y 
law lefiise t4) an-iNvei a <)Ue.-ii<in 
relevant to the matter m i'Siir 
the answering of whali li.i- no 
teiidemy to accuse him-.elt, or 
to expose him to penalty or for¬ 
feiture, of any nature whatso¬ 
ever, hy rea.aju only, «'i on tite 
sole ground, tl)ut the answering 
of such (juestion may fstahlish, 
or tend to estahlish, that he 
owes a debt, or is «>iherwiw 
Riihjcct to u civil suit, cither at 
the instance of Ids majesty, or of 
any other person or persons. 


sioiicrs 
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sioijors would Ix' placed—beitij; oblijjed to attend_ 

iiee(?ssarily ii^iiorant of the existence of such a law, as 
tills was the tirst instance of a prosecution upon it— 
and likely to render themselves liable to a penally 
of scleral thousand pounds by ansvveriiij^ questions, 
to w Inch they iiii}*ht have objccti'd. The conniiis- 
sioners witi* not vested with any inquisitorial power 
toi'.xtort HciuifessioiJ from criininal.s, and the exami¬ 
nations were oidy intended, and wen; only to be used, 
for the btiindlt of ihe baiikrupi estate. 

Lord Ellen'BOROUoii.— -Every one must b(> siip- 
jiosed to be eot;ni/,aMl of a jjoblic law. A person 
examined Indore the eminnissioners of bankrupt 
is like any other witness eal!«.‘d to !>;i\<' <‘vid<-nce by 
virtue ol a suhjKviia, lie speak.s at the peril of his 
e.xaminatiou beiiii; turned against himself. He may 
demur, to be sure, to all questions whiidi would sid)- 
jeel him to pi'iialties.—Here the df j'endant mi'^lit 
halt-demurred, and his ohjeetions could only have 
been removed by the assij^iiees (to whom tift* action 
fi’iieii) ileliverin.n him a release, 'rims he mi 2 ;ht 
tune prot(‘( (ed himself: bnl lia\iiii*'nnu’iiardedly an¬ 
swered the (pn stions put to him, his aiiswirs inay^ 
lir emploied a:^aiiisl him for all purposes to whieli 
lliey are h-^ally applii ahle. 

The examination was then read ; in whiidi the 
<h fendant aeknow h*du;ed Inal, besides payiii;^ Par- 
tjiu't 200l. after an ael of Imnkruptey, he had re¬ 
tained in his hands ihe sum of 12251. which had 
lieen ilejiosited with him, to be sent to the barikrnjd's 

D mother, 
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niotlier, ivsi(liuy;at Lish* in FliiiHlt v —It apjx aivd, 
lio\v<‘»er, that InJ'oro tlu; coiihik ikn inriit of tlx- ;u - 
lioii, this sum of nioiioy liad iMrcn r* hy tlie 

assignees, aiul it was admitted that tin- defendant liad 
1101 acted with any fraudulent intention. 

Therefore, this beiuji^, under tlie circumstances, 
rattier a hard action, it was ajjreed Ixdwcjen the 
parties, on the reeoiiiiuendatiou of tlu^ court, that 
the piaintid's should lake a verdi<d for the 2001. as 
money had and received to tiu'ir use, for the lOOl. 
penalty, and for the double of a nominal .sum. 

Garroiv and Jlo/ro^d for tlie plaintifl'x. 

The ficxe/a/and r f\>r the dr 

fendant. 


f lltoillM'.s, Pahiitr Ar Cit, aii<j l'i<./i<». j 


Viilf Titio r. (iii’vrfi, 2 
Lou] H.iyrn. —Iliiukin- 
Pjrkins, 1 Stra. 40(i.—Ilaii. » 
Itargrarc, Peak. Caw Kv. i.S-j-— 
itaync-s t. ’IWgo<n}, ibiil. is.'i. 


It.iyiM'-s >. Syicci', y T 11. ) 74.— 
Padcriiinii r. Jladeiiiii'i, ifi. O*!’"; 
— Wisllakr r. Culiani. Pc.ik. 
Cas. 5.~U atwu'ksh.il)'.> (\isf. 
Leiuh Ci.i< La«, 7<»k, 


IlATLtV 
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adjourned srrriNCJS at London. 


Whatley and others v, Trickkr and others. 

A SSUMPSIT a^aiiistthetlofoiidaiits as acceptors 
of a bill of excliaiiii^e for 201/. II#. 9//. drawn 
by one Ross, payable to his ow n order, and indorsed 
by liiin f(» tlie piaintids.—A prima facie case being 
made out in tlicir favour,— 

'J'be dt'Aaiee st'l. u{> was, that tlu‘y had waived 
llicir rt uu dy against the deftaulants as»accej)tors of 
the bill. In support of this, it was proved that as 
tlie plainti/I's knew the defendants had rece ived no 
e(»iisid(‘rati(»u for the hill, ami as they had in tliek 
hands a large (juanlity <d' goods, tlu* property of 
ihe drawer, from tin- produce of which tln*y e\- 
j>i'cted til J>e satisiietl for this us well as several 
other deinands fijien him, they had said at a meet¬ 
ing ofth<‘ d( fi iidants'creditoiv, “they looked l<>the 
<lruwcraml .slionldmU come upon the acceptors of 
“ the bill;" in « onse<pience of w liich, the delcndants 
assigned tin* windeol’ their property for the binehl 
of their other < r<(litors, and paid them L"»>. in 
the potuid.—Howe\er tin* goods of the drawtr in 
the piaintitrs' hands had turne<l out to be i>f little 
5alue, and he ha<l since become insohent. 

i) 2 


Tuesday, 
Dec. 3. 

Tlie holder of 
a bill of ex' 
<'hanKe may 
dijn-lmre*' I'iie 
liabliliry of (ho 
.'teei pt or by pa 
joi; .bm for tin* 
purjiDsc, the 
■Words mutt .i- 
inoutit to an 

JlliS. irii'IU- 

eiiilioii of all 
rlaiin upon 
liiid in respect 
of the hill 


Lord 



AT XFSI I H, 'S_ 

l'l•’ ....rt/,. I.iti^ir.r., ,,„i,!,„ ,i|„ 11, 

-f f,, .,u uJ, (IflC.M.i FMM.al n iHlh. 

^.v thfui a> huhit rs >,f ilr»- I-!! „f nil o’ijuus 
if) of it ii|»ou the as arct p nts; 

wlu roliN till* latter had enlen d infu an arran^v ua at 
tvilli :ln'ir fn that cast* die arccptfirs 

were dischur;red from their Jiahility; the holders 
had made tlieir e!e<*tion ami eoiild now only j>ro- 
<'eed against tiie iirawa-r. On the oth<*r hand, if 
the wonis only iinporled, that they looked to tin* 
drawt'r in the tirst in:*tanct‘; that it was nfd 
tloMi necessary to eorne upon tlie acceptors, and 
that they should not resort to them, it satistactioii 
could In' obtained from another ifoarter, f/i4 y did 
not, waiv<‘ their n tin'dy hy this rMaiditional promise, 
and the acc't'plois still cmitiniicil liahh, iinfil the 
liill sbinilil he actually ffuiil.—Thr Jury found h-r 
thv j)/ajnfifls. 

an<i tor the plaintitls. 

'flui iormj/ fit tit rtf' t4»r the defendants. 

[ VUi>»'i.i< IMf-ti aitil }ii;ihir 7 


f 'uir Diiijivvall r. lan'l, 1 N. P. 4te—Bia< k 

Don;.,'. 2 i7.—l'Uli> r Galiiuli*. ? . Peek, l>oii^ 24.0 
lb. 'i/iO.—Amlersoii t‘. < k-Tr- 


i N>RKrN« 



AIK ilAKLAlAS TERM, 48 GEORGE III. I 807 . 


37 


Corking v. Jarrard. 


Same day. 


A SS UMPSIT for money had and received. Plea, 
non assumpsit. 

The plaintiffs case was that his servant had given 
money whicli he had intrusted with her for a special 
pur]>ose, to the defendant for illegal insurances in the 
lottery.—The witness to prove this Wiis Susannah 
Poss, the servant girl herself: she was objected to on 
the score; of iriten'st, and the objection was held 
good: but the plaintifl"s attorney was called to shew 
that she had bt>en releastul. 


If an intero.UcA 
witness is to be 
rendered com* 
)>etent by a re« 
lease, the re¬ 
lease must ei¬ 
ther be pro¬ 
duced in court, 
or evidence 
must be given 
of it having 
been destroy¬ 
ed. 


Lord Ellenboroi!oii asked, if the release had 
bet^n lost or destroyed; and being answert'd in the 
riegativt', ht; said tin* rt'lease itself must in that case 
be })rt)tlueed in court; otherwise the witness was R(>t 
jjcrfecled, anti could not be heard. 

Upon this a frtrsli releast* was executed and deli- 
veretl to the witness; and njion her evidence the 
plaintirt’recovered a verdict. 


Vide Peak. Law Et. g. 


1>3 


Farnsworth 



( ASES A'J MSI PRIl 


JS 


S.mi«‘ ii«_\ 


FaknsmOKTH r, (iJakka t<r». 


TTlirrf tlir 
I'laintitV de¬ 
clares on a 
•fximiuni HtM'tiit 
for work and 
latiour iloiie 
and materials 
foDiid, Ihe de¬ 
fendant may 
reduce the da- 
llTa^fs hy >hew- 
in;.' that the 
work w.i^ iui- 
|troi>erl\ iloiie; 
atidiiia\ eiitit'e 
liimse!)! oavei- 
•iiel hv slieuiiie 
tint ii 

wholly ii!e 
'{.'Ml ti 
yoi I- ih •Hir- 
li- uiiirii 
It ' r.'i i - 

tai.eii ' .''i; 

l/i-iferii 


A SSl'.MPSri’ f<»r work aiitl IstlMiur (loiio auftl iim- 
torials i'omiil; Avith llu* oomiiioii coiijils. Pit a, 
non assnmjisit, with a luttico ol’tsi t-oir. 

The tkfoudaiit had rcluiilt the Attiif oi a house tor 
the plaiiititi'; hut when tiiiishetl, it \\a> (‘oiisideiahl\ 
out of the pequ-ndicMilar, and aeeoitlin:: to st \eral 
of the witnesses, in “real <lanj;;tv of tiiinhliiii; 
down, tlioui;li otliers said it niijiht stand fur inan> 
\ears. 


Park roiiientletl that tlie |)iaiiititi was ^ii!l *n- 
tilh'd to recover thewliuh ttf ids dt luami; ainl that, 
iftlie hnildin.^^was so ill t veciited as was n jiri >-( tit» d. 
till deli. tidanl s reiijetly At as a cross at lion, lie r< li: d 
iifKiii Dtifjlit /•..hiines, < oriiiaeh r.( liilis, Mi.iuan r. lii 
t.jiardson ;«) anti particnl:til\ 'J’onijdoj’ //. .M'Laehlari 
{/>}, in whieli llie etnirt o( t'oininon IMeas had roeenl- 
i\ (h'eitled, that nt'<iliu,t*nee e.anm»t lie set up as a de- 
Ifiir*- to an at.’titni (»n an allornt'\'s hill. At any rale 
tile plaintitl'nnist have a verdict with sonn* daniav.'c'^: 
as it tv as itnpossihle th.at tin* th'feiidant should ht.* 
•dlowt'd to ke(p tin; bricks without payiii'f for them. 

jjord Ei.i.iiNnfjijoi (.n.—'I his atdiou is fouinied 
on a elaini lor nn ritorions si rtiee. 'I'In; piainliti' 


(d) (Jited 7 Eiut 'IsO., 1, 


<<n J, Nc'v Rcj>. lati. 
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IS nci-ver irf.nt he deserves. It is ilierefore to iie 
coiisidrr (i how much he deserves, or if lie deserves 
Hiiv tliiojf. It'thc defendant has derived no hcnefit 
/Voin his services, lie deserves nothing, and there 
must h<- a verdict against him.—There was formerly 
considerable doubt upon this point. The late Mr. 
Justice Buller thought, (and I, in deference to so 
great an authority, have at times ruled the same 
way) that in cases of this kind, a cross action for 
the negligence was necessary, but that if the work 
be done, the jilaintiiT must recover for it, I have 
since' had a conference' with the judges on the subject; 
and 1 now consider tliis as the correct rule,—that if 
there has been no beneficial service, there shall be no 
pay; Init if some benefit has been derived, though 
not to the extent ('xpeidi'd, this shall go to the 
amount of the plaint ill’s demand, leaving the de- 
fcml.mt to his action lor negligence. The claim 
shall be eo extc'usive with the benefit.—Here then 
has there been any benefit, and to what amount? If 
tin* wall will not staml and must be taken down, the 
defemlanl has deriv(*d no benefit from the }>laintiir s 
si'i’viee, but has suflered an injury. In tlait ease, 
lie might have given him notice to remove the ma¬ 
terials. detaining them, he is not likely to be in a 
better situation than il iht? plaintifl’had never placed 
them theTe; but if il will now cost him less to re¬ 
build the wall, than it would have done without 
these matt rials, he has some benefit and must jiay 
some damages. 


1)4 


Verdict 



CASKS AT MSI TiUCS 


Wnlict for tho di rnulan!. 

PurU and Hohcrls for llir plaiutii 
(j'dri’o/r and jor lltr ui iVin .uii. 


i nit' l)i(k-i>n ;■ CMAimi, 
1* \\ il,'.. i(). — V IJiitfi r , 

r 4r<<.—liiiiom V. l),c\i-.. 

iiii.I Kiii^ r. lidstiiii, tlu'M'( 

:ui(l Mills r. Iiuiiiil»ti(ip', (iifd 
ill Tcui|»lcr r. M‘Ladil.111, 2 Ni u 
Kt'p. i37. 

iV. ll. I liave seen an iiritt- 
ratc uutc of Morgan 1 *. Ki- 
thiinlsoii j I'mm \Viiiclt it nj»|H‘!irs 
that it is not an unthoriiy for tin- 
jiiujiose jor vvhieh it was cileil 
here or in Busten r. Butter. Tlic 
action was agaiu.st the aea’ptor 
ot a In)) of exchange at the suit 
of the drawer, the hill being 
payable to his own order.—I)e- 
fciite, that the bill had been ac¬ 
cepted for the price ot some 
hums bought hv the defendant 
Irom the jdaintiff, to he sent to 
the Hast Indie-; and that the 
h»in.s had turned out so very 
bad that they were almost quite 
ummu ketiibie. 'i’lie sum tor 
wbich th< y actmdlv sold was 
paid into <otnt.—laird lilleti- 
horoiigb belli tbal tboiigii where 
the consideration of a bill of 


r\f li.in^c 1. 1 .! ■ e!,t' 1 1 I %■. I h i- 1 11 

I.e .1 siAlii.il it di ieiii e (o in 
.11 ion iijti II it, li\ the ori_:iii,il 
p.irts', il is i;o ill leiti'i to siicti 
ai tioii, that the londiK i ilion 
fails paiti'dlv : hut that under 
sitch citeimistances the giver ot 
the hill must luiic his reniedy l>y 
an act ion against the jhtsou to 
whom it was given. 

f'/i.wiBg r. Sinjfi.ion .— h'. P. 

Sittings rtfttr M. 7'. IKlitj.- 

Action hy the indoisce o( a hill 
of exchange against the :u- 
ceptor. This hill was draw n hy 
F'leiuing, (ioodiill, and ( o. and 
accepted hy the defendant, for 
the iintoiiiit ol a pipe of “ best 
laniiloti particular Madeira,” 
which he had ordered of them. 
The defence set Up Wit.- thiil 
the wiiic- was u very bad tpiulity 
wlieti delivered in latiidoii, and 
could not have been lust I.o/uhrt 
fiitr/trul'ir Madeira wlieii .sbip- 
ped, and tliat the indorsee was a 
part tier in the bouse ot the sliip- 
pei's. 


Lord 
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Loni 1 i.i'N'iiououtiH. —Hy 
(Iclivory I I liicinl the sliij) tlip 
wjiu' iM i'.i III' i1j(' projiorty of 
llv lief I'lxi. lit, itnil lie* iiiii}.t hour 
ull risks tiiil hriii^ his actiou 
af.Miiist til' cu|ituiii if tlio wine 
hi' sjiiiili'i' in its jiassujjo. ’I'o 
sii^tuiii ih ^ ilofoiu'i', it iiMist he 
shown not only that the {ilaintid 
is a jKirMior in the house of 
l''ioniiiipj, (ioodiill, and (-'o. who 
ilron llio iiill, hut that there was 


u fraud on tiiclr part in the first 
iiistanoo in .sliippinp; uc.-ominodity 
of a iliircront and very inferior 
cpiality to tfial ordered. If it 
was a clear fraud in the shippers, 
and the plaintifl'was a partner in 
their lioiise, he could not re¬ 
cover on this hill; hut this de¬ 
fence is not suflicient if the com¬ 
modity shipped only he of rather 
an inferior (jualily to that or¬ 
dered. 


Jan.so.x V. Brown. 


^anle day 


LSPASS for shootiiio- llie |)laiiilifrs dog, 
““ I*li ns, 1. //oZ ii'iiilttf ; tind 2. a jti.stirioatioii, tliattlie 
tiog was w(MT\ing art<l atUdiipCitiglo kill a iowl of llii* 
tlt'fonthuit’s, and could not oflifci wisc l>(?.prc\ciitcd 
from so tloing («). llcplication to the last plea, t/c in- 
jurid Slid propria ahstinc tali vaitsd. 

The 


If (lefeiidanf 
jiisiilien shout* 
in" a dnsr, hc- 
eaine the doi; 
was worryiiK? 
his fowl, and 
t'oiildiiot olher- 
nise he pre¬ 
vented, he iimst 
prove that the 
<lo!(viits ill the 
act of worrying 
the fowl at the 
very moment 
he shot him. 


(a) Wright i'. Ramscot, 1 
Saund. 8-1, is a strong authoritj 
that such an averment is neces¬ 
sary in a plea of this kind j al¬ 
though ill Keck V. HalslCcul, 
2 Lutw. 1494 , a justification 
omitting it W'as held to be good. 
It seems, that if the transaction 


had taken place in the defend¬ 
ant's juiultry-yartU it would have 
Keen enough to have staled in 
the plea, that the dog ftiu 
pursuing the fowl j as it is not 
necessary to allege that the de¬ 
fendant could not otherwise pre¬ 
vent the dog from killing conies 

iu 
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'I Ilf case heifii*: made out on the jiart of the plaintifi* 
(•arrow fov the defeiiilant said, he should jirove tliut 
just before the dof? was shot, beiiiji^ aeoustouied to 
ehas(; the <lef«*ndaut'.s poultry, he was Moriaiiij; the 
fowl in ijneslion, and that he had not dropped if from 
his nioutli above an instant when the pieei* was 
fired. But, 

l^ord Em,kmiok«>h;h said, tliis would not oiahr 
out the justi(icali<»n; to ulii<h it w a*< ne<-es'^ar\ that 
when the doy- wa'< shot, lu' should ha\o been in tho 
\erv aet of kiiliiitt th<- fowl, and could laU be 
prevented iVoni etfeeliu” his pjirpose l)^ au> other 
means, 

V«*rdiet for plaintiff, with bv. daniai;e>. 

l*ark and Jlichnrdson for the ptaintiii. 

(rurroir and M'lnkj/ for the defeudaut. 

fAlloiiU''. Siiiiiin ami n»(;(/Ar».I 


in a wariTfi; l>iu it. siifB' l•‘nt 
to statr, that ffu' do;; in tin 
warrm jiurwiing iho «ouirs thrif 
and tlicrtfore lie Kill<d liiin. 
AVadhurst v. Daitmf, Cio, 


Jac. -14. And it is the s.ntie if 
a ilot; mu'* after deer in a j».irK. 
Jhirrinj’ton /•. Siitniiier*., 3 l<ev. 
'js. I Sid. .s:!n. ( out. Di^;. 

tit. I'leadei. i-l M. 33. 


COURTEEN 
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COURTEEN V. ToUSE. 


A CTION on a policy of insnratice on goods on 
board tlie Mary, from London to Leghorn. 


The ship, tJie plaintiff himself being on board, pnt 
into Fcrrol, through stress of \\eather, during tlie 
late jieace: where, according to his ease, she was 
seized and iroinlemned with her whole cargo, for a 
supposed breaci) of the Spanish revenue laws. Tlie 
(litVnee was, that the plaintiff himself had Mriften a 
letter from lo'rrol to his soil in London, sayi)ig, that 
hi' had itispo'^ed <»f all his goods, at a profit <*f 
30 jK'r cent. 


Wednesday,, 
Ucc. 9. 

A leading qiiei^ 
tion may lie 
|>iit, vi'licn it ik 
ueeessary to 
eontradiet a 
witness on the 
other side, as to 
the eonteiits <it 
a paper which 
lia'> heen de^ 
siroyed. 


The son heiiig called to prove the execution of the 
policy (o\ was eross-exainined a. to tin* eotitcnls of 


(«) The jKiliey was signed liv 
one liiitler lor the delendaiit. 
A t^■it!les^ t ailed hefore jiroveil 
liullei’;! hauil-writitij;, and ^wore 
tliat he liad iiftea tiiiserted him 
si[;u |i()liiics I'nr tlie defendant ; 
hut he had ntil seen any •;enenil 
jiowt'r til atttirney from the de¬ 
fendant to Ihitlcr ; nor did he 
know that the defendant had 
j;ivcn Butler authority to 
this specilic policy ; nor was lie 
ac(|UHint( (I with any instance in 
which (he defendant had jiaid 
loss upon a pohev so snliscrilied- 
1 , 01 'd Jsllculioronjth hehl that 
the proof of agt'iiey imisl he 
carried farther, Neale v. la - 
vinu;. 1 Esii. (.'as. 0‘l, 

If it is estahlished, that an 
agent had authority to »igii a 


policy for an uiiiicrwriler, it fol¬ 
lows, that he Lad anthnrity to 
adjust it. lin htirihon v. AmUr- 
aon. S.’ltiniS!' ftiltT .y. 7'. ISOTi. 
Action ou a jmlii y ot* iiouranec. 
Loss liy capture. 'i'lu' stil>- 
seription of the policy liv de¬ 
fendant’s fir'ent Was admitted, 
uikI ii witness prove,! the sii;na- 
turc ol the same agetii to an avl- 
jiistiuont on the policy as hir a 
total hiss.—Lord Ellenluirough, 
If an agent lias authority to 
siiliscrihe a )iolicv, he may also 
adjust it , and here as you have 
admitted the agent's suhscription 
to the policy, and that lie wa, 
authori.sed to .siiliscrihe it, you 
are bound to admit that he had 
autlioiity to sign the adjust- 
uicnt. 



CASl^S AT NTS! I'RITIS 


till' lellrr. Ji«* l];;)! it \v:is Iml tliul it (oii- 

l;uu« (l !»<• iiitiiii'.itiiiii <ii' tin* kinil uimI ohIv 

s;ii(! t! iit stil>j« rt, that tin* pluiiititl niiiiht isuvc 

<iisj)o.s4H! of his oikmIs at a. f*’n*at prolil. as ho hiul Ikh*u 
oh’oreti B.S'. for a pviir of«a»tti)n stockings la; then woro, 
l>y a (‘tisto'n-iioii.mi 

I'o coutra<li(‘t this to.stinioiiN, st'via’al vitnossts 
wen* pro<hi(‘o(i, to whom tho lo.ttor tuui hoi ii roa<f, 
when rcf('i\<’tl in London. Om* of those haviiifj; sta¬ 
ted all thai ho na'olloolod of it, wasaskod, “ if it ooii- 
taimal any thinji ahoiil ihopiaintirt’ having;' l,»o(‘n otfor- 
od HA'.fora pairofcotton stockings, hy a oiistom-ltonsc 
ollioor. ” 'i'his hi in^ ohjocttal to ns a loadin;^ <[iiostion. 

Lord Llt KM.ORorr.H rn!od,that aft< r o\huiistinn- 
the witnos.s's i.'n niorv as t<»tho conlmis of iho lottoi-, 
hoimjiht ho askod, if it containod a particular passage 
recited to him, which liad hcon sworn to on the (»thi r 
si/Jo; otjn-ruiso, it would ho imj>ossiI>h- o\or to < omc 
to u ilirc* t coiitradiciion. 

It afterwards appeared tiom the e\i<lem-e of tlie 
cajitain, that the whole of the lairpi had h< on seized 
as forfeited, and die plainliiriiaii a verdiet. 

Park and Curtvooti for the plaintitf. 

Gurrou' and Pojtping for tin* defendant. 

[Attorniim, Comrlecn and Crou'derlf C«.J 


Vide Peak, Law Ev. 187, 8- 

Wallace 
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Wali.acm r. llAunAcnn. 

A SS! MPSlTajiiiiiisl iIm- dt‘reiidui»t‘tisuccf*ptoroi‘a 
hill of o\rhaii«’o, tluU*(l 23d March, 1B07, Ihr 
SliJ/. lO.v. dniMii by Edward Maine, at two months, 
piiyablf to hi.sown order, and indorsed by him to the 
phiintitr. 

Pr<n)f bein']; iiiven of the defi'iniants hand-writin|i- to 
the bill; that Maim; hati indorsed it by proenration ; 
and that at tlie time of the indorsement, Maine was 
largely indebted to the Plaintifl*,--- 

There wa re two defences set n p to tlu] action. Firsts 
that IIk' plaintin’ wa.s not a bond Jitlc holder of the 
bill. In sup[)ort of tliis, the facts Avere, that Maine 
had forg* (1 the acceptance of a Mf. Addison, his 
nneh', to seAcnil bills, and paid them to Wallace, the 
jdaintid ; but before they becamt* tine, he applied to 
the plaintiff, recjucsting him not to present them'for 
paynK iil, or he shoidd be rnim*d, ami offering him a 
bill accepted by iln-presi'iit (leiemlant, iii lien ofthom. 
The forged bills were accordingly deli^ ered up, and 
the. bill tlu^ subject of this action, was sent to the 
plaintiff. Jt was then unindorscd; but Maine, bv a 
letter dated 2J<I Aj»ril, 1307, authoiised one Murpfiy 
to indorse it, avIjo did so accordingly . The acceptor 
had received no value for it. 

Park for the defendant therefore contended, that 
the consideration for tin; bill, as ludween Maine and 
tiu'plaintid', was corrupt amd illegal. Even supposing 
that the plaintifTdid not mean to couipoand felony, 

still 


Sanu‘ daj 


tr A. tlif iii- 

dof-f-f'orvaiii* 
«l' a bill ol t\.- 
I'haiict, to 
wtiuli it. the 
iiKlortii r had 
forKt'l the ««'• 
t'fl>taiM'c i>f (], 
<U-liv<-i's it up 
to It, on his so- 
licitation, and 
receives from 
turn, in lieu 
thert of, a bill 
accepted by It. 
without coiisi- 
drr.'ilioii; A. 
may niaintuin 
an iictinn on 
tiii*- hillaKuill't 
1). i!))lc.'< 2 . there 
wa-. a laps'C- 
nient bcuvoen 
linn and It. lo 
Ktiile a prone- 
cut ion for for- 

ft'ry- 
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still lu'liad not (liat bona fi(U vow idi rat amw hit it 

<-ojil(l i iialtlr Isiio to Miaiiilaiu asi acti' a as iiKlttrs* *' o( 
an aocaniiiio'iatioii Itili. Hfio”- aw as •• oC lii<- foiv,' I'y, 
it w as his »!utv not to httvr paiicd w idi t!if nn aiis <)| 
hrinii'inii'l!i«' d('liin|tn .it iostn'o; :■ id liecooh! noi 

In* otaisidiTod iiinocciil lioldn*o a hilt whirh lir 

had thus ohtainctl. 


Loni Et.i.KNBoKtu (ill ii.iv.rw r hfl i. that to t»ai 

the ri^’lil of tlicimlorsot', it was iicc'. ss.i i y to -how tiiai 

tlu' hill had Ik,T il iudorsod as a (•oiisith : ;!li<!n lor rom- 

pouiidiiii;' a [irosi cnfion for I'orjii ry, to which tin* In 

dorscr wasliahlc. It was conunou (•nouy:h, ujKmdis- 

cuveriii^ that hauk-iiotcs or hills of cxchauj^c ha<l 

liceii forjiod, to send them hack to the persons from 

wliom tlioylunl heeii receiveil, and to get otlitTs that 

werevalitl in tlieir stead, lint it would he too mncli 
%■ 

to say,that the consideration for these lust was corrupt 
and illegal, and that they ('ouhl not he remlered avail¬ 
able in the hands of those whose ohjec't in getting 
[losstission of them \vasnu*rely toexehangeseeurities 
that wen*foig«-<l for others without this vir*<-. If any 
bargaining could he shewn here to stifle a prosec nti«»n 
for a criminal act, the arlion certainly could notin’ 
maintained; hut otherwise, the mt-rc substitution 
would not iiiyaliilatc the plaiiititl's right to rccorcr 
auaiust the uci cjitor of this hilliVi'!, 


As an 

mu'lutioii liill 
docs not 
under a coin- 

nii'>si<»i ol 
l.itiiknijit »- 
jraiiist ilic 
yn , lit'iiiJ> 
dur.'C It, altci 
at) act of liaiik- 
ruutcy, :inil Ills 


TUi ground was, that .Mainehad committed 

anaci <>l'hankniptcy hefttre the hill was delivered to 
the plaiuti/li and that n<» interest llierefdre could he 


{(i) (-utlilK'it r. lliilcy, S T Cuss. UIO. 

It. ,'<00, l*!ur. r. Klia'on, 3 Lee, 4 ( as. ili-l. 

convexed 
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♦:onvf y('<| )y hiv iiulorsmuMit. ll was allowed, th;it 
a(“<‘"i(liii;.: ;.o l!»e ease of Lriuj)ri<;i'<‘e. l*aslev,2T. li. 
4}w-, il »!ii l»ill luul Ifceii deposited v. illi the. piaiiitiH'hy 
INIa.iiK' wl ih* soixi'iii, lie ini^lit have put his name, 
upon it a indorser, after eoniniittiii};’an act of hank- 
rnptey (a ); hut it w as insisti'd, that the indorsement 
was a ine i* nullity us In' had hecome bankrupt before 
parlinif with the possession of it. 


tndor«t‘#‘ 3 
valiiril»!<‘ 
«<<-r;itii)ii, nia» 
I'ci'ovrr iijMiiiit 
a^'ainst tlX' ar.~ 
<<‘plor. 


Lord Lid.r.NiJOKoi <in.—Tin* bill eouhl not pass 
rinder the eoniniission, beina;of no value in the hands 
of the bankrupt. There havinjf been no eonsidera- 
tion Ix'twt'en him and the acceptor, he could not have 
sm d upon itliimself, and no right of action in respect 
ofit could vest in his assignee.s. But the bill mustbe 
available in the hainl.s of the jilaintift’, who has given a 
valuable consideration f' .r il; and the acceptor is here, 
as in other cases v)i’ accoimiiodatioii bjlls, barred of 
that defence which he might have set up to an action 
at the suit of one of tin* original parties to 

TJiedefendants cvmnsel then maintained, that tl^e 
bankrupt liad a valuable property in the bill,, and that 
ittherefore passed umlcrtliccommissioiiaspartofhis 
effects; for this nasoii, that the defendant had re¬ 
ceived a cross aecejilanci* of Maine's as aoonsideration 
for accepting this bill; and that though thataccv'pt- 
ance had produccil nothing, it prevenb'd the hill from 
being an accommodation i>ill,and gave tlie defendant a 
set off against tin'assignees oftlic bankrupt (c). 

But the Ailorncif iieueral, on the other side, pro- 
testt'd strongly against this mode oiblowing hot amt 


(a) Sniitli V. Pit-kt-rlnj', IV.ak. 60. 

(li) Arden v. Vt'atkiiis, 3 Ua.st. .‘JJ/. 

(c) Rolfe r. f -3 II. IM. 670.—Cowley r. Dunlop, 7 T. R. 

AGo .—Buckler ?■. Buttivuut, 3 Eukt, 72 .—Kent r. Lowcii, post. 

(Old 
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the cross ao« ej>taiicenoll)eiiigproj>erlymade 
out, the plainiifi’iiad a verdict. 

The Altonu’y Gmcral and Warren for the plaintiff. 
Park and Marrtful for tiie defendant. 

(Attoriiits, ffadrson & Co. aisd 


Same (i.iv. 


'luOMI'SON BkRNARO. 


If words primti 
fwie imputing; 
felony, have 
been used in a 
difterent sense, 
tiiej.'ire not ac¬ 
tionable. 


/*^ASE for slander. It app<>ar( d thatthe defendant 
^~^had used the follow in,!*' words, whit'lt wfre laid in 
the declaration, “ 'I’Iuuukoh is a dainnett thief; and 
so was his faUier hefore him; and I can prove it; ’ 
hut that he athlcd, “^'luunson received the earnings 
of the ship, ami ought to pay the wages. ' 'I'he 
witnesstovvhoiu these vvortlswereatidresstrd, had het-u 
masterftfa ship itelonging ttt a peiMUi threased, who 
had left tht‘ detVudant Ids executor; ami at the time 
was applying to 1dm for payment of his wages. 


laud Ei,i,i:NBOK»>Lon tlirected a nonsuit; ohserv- 
ing that the wortl “thief” was used without any 
iiitenlion in the defemlanttoimpnti' felonytotheplain- 
tiff; which must aj)pcar to support the di.claratioii. 


f’ide Minors t>. Leeford, Cro. in the declaration arc provwl, 
Jac, 114. — Cristie t'. (lowcl, other words actionable in them- 
IVak. Cas. 4.—Lord Cromwell .selves may be given in evidance, 
»). Denny, 4 Co. 13-14.—Hut- to shew quo animo the I'ormci 
N. P. 5. were H|>oLen. 

When actionable words laid 


RustfU 
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Itustell V. Macquister, Middx. 
Sittings after II. T. IbO/.—In 
an action for slander, Garrow 
fur pluiutift having proved the 
w'ords in the declaration, ofl'ered 
evidence td’ other actionable 
Words Sj»okcii by d<‘fendant 
afterwards,— Gihbs objected to 
this evuluncc on tiu*. ground, 
that if such words were taken 
into consideration Ity the Jury, 
defendant would be iiimle to pay 
a double cuinpensation in da¬ 
mages f(jr one atul the .same in¬ 
jury, viz. 1st, in the present 
action, aiul 'idly, in another ac¬ 
tion that might la- brought for 
tho.se words ; and he sai<i he 
had always understood the <lis- 
tinctiun to be between words 
which were actionable and 
those which were not; the 
first might be given in evidence, 
though not mentioned in the 
declaration } but not the last,—. 
IVr Lord liLi-ENBORoonn.— 
Although there has formerly 
been such a distinction, it is nol 


founded u|>on any principle. 
You cannot give in evidence 
special damage not laid in thede- 
claretionj but you may give in 
evidence aiiy words as well as 
any act of detendaiit to shew quo 
animo he spoke the words which 
are the subject of the action > 
Still it W'ould be the duty of the 
Judge to tell the Jury, that they 
must give damages only for the 
words which arc the subject of 
the action. 

In Mead v. Daubigny, Peak 
Ca.s. I2.'i. Lord Kenyon refus¬ 
ed to admit evidence of words 
action.'ible in tl.eniselvcs not men* 
lioned in the declaration,to shew 
the malici'of the defendant; but 
afterward.s iiian action for aliltel, 
his Lordship for the same pur¬ 
pose, allotved other papers to be 
given in evidence, which were 
them.scives libels on the plain- 
tifl'.—^Lee r. Huson, Peak. Ca!t^ 
1 b(i.— I ide also—Re* v. Pearce, 
Peak. Cas. 75. 


£ 


VoL. I. 


J)e 
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S.imf il n . 


Ilian iirtioufor 
iiiuiKA hail ami 
rt'i’i'ivcil, till' 
piaintiflT is not 
riititicil ti) in¬ 
terest, even 
from the time 
of making a de* 
niatid of the 
|iriiiei|Kil: un¬ 
less, tst, he 
i(ive in e\i- 
deiice an ex¬ 
press promiKe 
t-» pay interest; 
or vrtly, shew 
soinetiiiiistVom 
whirli such a 

i iroiuise may 
>e infei i i-d; or, 
3 dly, prove 
that the money 
lias hccn used 
liy the de!i-ii- 
daiit, anil inte¬ 
rest has heen 
made oi'it. 

Anil i iiiitmt 

srmhu , tin lo.lv 
other iii'tanee 
III vvhirli inte¬ 
rest is rc<’(n< »- 
hhle. is npoii a 
coiitrart for 
tile payment of 
money on a 
eel lam day, as 
on hiiK Ilf e\- 
eiiii'o..!. prn- 
iiiitsoiy lioUs, 

* V. 


l)k II AVILliVM), SI RVIVINC. lAKd 1 OR OI BfZOIL, 
r. Boumhhank. 

\ SiSlJM I*iSrr for money hatl aod ivot ivt'il Ity the 
deft’iuliUit to the use of the |iiaiiitifr'<iiul the tle- 
ceasetl executor; ivitli aeomit ittuii;:; tlie proiutse to 
the jtlaiiitifl' only. Plea, non assuntpsU. 

The facts as admilletl were shortly these:—Under 
a coitmiissioii of bankruptev against a creditor of 
Beisoil, his executors in the year 17}34, proved a 
del)t t)f 904/. 4 .V. Id, Upon this sum the tlefendant, 
as their ap;t;id, receisetl five dividends. Of these he 
had paid over two; but the other tiiree, which he had 
received in the veaix l7.07-?{-9, he still retaiiieti in liis 
hands, making toji-etlu r t!u' piiucipal sum of 001)/. 
I.v. 4d.—The on!\ tjueslion belwet'ii the parties was, 
whether the defeiidaut should pa} inleresl on this 
eitlu*r from the r»>pe< (ives limes of receiiin;; the 
money, <»r frtun a demand of jannieiit, whif h hatl 
been made about two veai’s a!>‘o ?—'i’liere was no 

V “ 

prool ot any express jironiise to pay interest, or that 
any use iiad bei n made of the prim i[)ai bj the (h teii- 
danl; nor did it afijiear, that inl*‘resl had bf;en at 
any tiim' paid on this or anv former balance between 
the parties. 


Lord Kli.l.miokouou. —1 want very imn;h to lay 
down a certuin ruh; respcclin;* the payment of interest. 

1 re- 
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SI 


Irrcollec’ s()in<‘ o*;treni(‘ly capricious dcterniinatious 
oil this s. hject; and <;uall occasions, as little as pos¬ 
sible should he left in the tliscretion of a Judge. It 
appears to me, that interest ought to be allowed only 
in cases where llicre is a contract for the payment of 
iiioney ou a certain day, as on liillsof exchange, pr;)- 
iiiissory notes, i>ic.; or where there has been an ex¬ 
press promise to pay interest; or where, from the 
course of dealing between the parties, it may he in¬ 
ferred that this was their intention; or where it can 
be proved that the money has been used, and in* 
terest has been actually made. Without some re¬ 
strictions of this kind, book debts might be allowed 
to bear interest; and in every action for work and 
labour, or for goods sold, there must be a calcula¬ 
tion of what is due for interest above the principal 
debt. Mr. Justice Bnller in one instance, allowed 
interest on policies of insurance; but I believe, that 
he was there thought to have done wrong.—My great 
object is, to have a fixed rule, and to exclude dhs- 
<Tetion. 

The. Attorney General hinted, that under a count 
for money had and received, the plaintilfhad aright 
to recover to the amount to which he w as damnified 
by the money being withheld from him. This would 
include interest; and the damages were to be shapf'd, 
not by what the tiefeiidant had gained, but what the 
plaintiff had suffcreil. On a promissory note interest 
was payable without any demand; but here an ex¬ 
press demand had been made above two years ago. 


E‘2 


Lord 
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Lord K1.LF.NBOR0UGII said, that thr rule proposed, 
oi roiisideriti^how far the plaintiif wsis daniuified uas 
so witle, that it Moidd let in interest in aiinust e\ery 
r'ase, and it afforded no assistance in drawing a line 
betw een cases where interest should he allowed,and 
where it should he refused. If the party lost the ns«‘ 
ol his money, it was his own fault in not suing for it. 
He thought, that where money of the plaintiff* had 
conn* to the hands of the defendant, to establish a right 
to interest upon it, there should eitlu;r h(* a spe< ific 
agreeineut to that efli;ct, or something should app(‘ar 
from which a prumist* to pay interest might he iu- 
ferred, or proof should he given of the money being 
used. This he considered a safe rule, and he should 
go hy it ; aitliough In* liad seen a suggestion t<> the 
«‘ontrary elsewheie. There was nothing to take thib 
ease out (»f tire rule: and the plaintiff was therefore 
• »ul> entitled to his pritx'ipal. 

• \ e.<ii< f for the plaiutitT. damages JJ.'V. Is. .l</. 

'I'l.e AUornty (Jcnvrul and -for Uie plaintiff*. 

Pork tor the deieiidunt. 


[Att(iriiir«., Barrau> aitt) n'iW/.s.J 


ill Nii'liol I. TlioinpMin, 
which was money liacl atul rc- 
teived, to recover the lialaiicc ot 
Hii acioiiiii, and which was tried 
tiie same iiiorniiig, Lord Ei.lkn* 
Eoaoi <in rcl’iisetl to allow the 
jilaintit) iiil<‘iest, till, ou iitspect- 
ing the accoimt, it ajipeared tliat 
interest had been allowed on lor- 


mcrbalaiices.whichevidcncedth* 
mode of dealing lictween them. 
yide Blaney ti. Hendrick, 3 
\Vils. 205. 2 Black Rep. 761. 
S. C.—Robinson ». Bland, 2 
Burr. 1085. Anonymout, 6 Mod. 
1 ‘ih. Beawes, I,. M. 401.—Orr 
V. Churthill, j H. Bl. 22/.-— 
Trelawiicy v. Tliomas, Ib. 30.3. 

—Walker 
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•—Walkfi v. ConataUle, 1 B. gartl, 1 liast, 401.—Dixon t>. 

and I*. 300.—Moai-s v, Macfcr- Parkes, i Esp. Cas. 1 \0,— 

Ian, 2 Burr, 1005.-—Tapenden Blake r. Lawrence, 4 Esp. Cas. 

V. Randal], 2 B. and P. 472.— 147< It would fortunately he 

I’rith V. Lcroux, 2 T. R. 57-— a very difficult matter to fix 

Eiitwistic V. Shepherd, lb. 7 s. upon another {mint of Engiisli 

—Herriea ». Jamieson, 5 T. R. law, on which the authorities 

553.'—Mountford w. Willcs, 2 are so little in harmony with 

B. and P. 337•—Lee *■ Lin* each oilier. 


C’hampion V. Short. 


Same iljiy. 


4 SSIJMPSIT for floods sold and delivered. Ploa, 
tonder us to 11/. Rv. and non assumpsit as to tin? 
rt>.sidiu‘. 


Pln'dfft'iidant ro.'^idi's in Salislniry, and on llio >111 
^^ay, I GOG, an ordor to tin* ridi*r of I in* 

plaintiff, a wIioK-salo ju;roftT in JLondon, “ for half u 
rliosf of I'^r«-m li jilnnis, two lio^sln ads of raw suo'ar, 
and 100 lum|>s of white snt^ar; to he all st'nt down 
without tlelay. ” '^I’lie plums and the raw sii^ar 
arrived nearly as soon as the course of eonveyanoe 


ICn jstT'oii or- 
s.iA.’i.it ;ir- 
ft on, (• 

fat 
llif .siiii.e time, 
tli(>ii;;li at di'- 
tinet iniffs, lie 

cmi.-.iiter 
(la wliiile as 
ftirmiiie imi' 
nider. .iiti! lie 


Mould permit; hut fhe white snj;ar not t'omini^ to 
liand, the defemlant <‘ 0 uiiterman(led it, and gavt' 
notice to the plaintifl’, that as lie hatl wishetl 
to have the two sorts of sn^ar together, or not at 
all, he wtmUl not accept of the raw. Tin jdunis 
he used, and the sum tendered was sufficient to 


will not Ilf ob- 
liard to am pt 
or ;i.i\ lor atiy 
particular arli- 
clc, u'.lcS'. ail 
II1C rest arc liir- 
id'-lu'd acciml- 
iii:;tc ilu terma 
aiMccd oil, but 
it In' accept of 
any •'lie .irliele. 


he 1.. preeluded 

from sayiiii; (hat (he onicr \va> entire, and he ■will be obliged to accept and pay for so many a* 
are individually iurnished aceurdiiig to tiie contract. 


E3 


cover 
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cover their value. The plaiiitilfuot h>r the 

price of the lumps, the only qiuistion was, as to the 
defeiulaiit’s liability, under the circiuiistaiiees, to pay 
for the two hogsheads of raw sugar. 

On the one hand it was urged, that the order 
given was one entire contract, on tlie entire i)erfor- 
niancc of which the defendant relied, and that it wa.s 
not competent for the plaintiff to execute only such 
parts of it as were convenij'ut or ailvantageous to 
himself;—\vhile it was contended on ibe other, that 
where there were a great many different articles or¬ 
dered at separate and distinet prices, they eonid not 
be considered as constituting one order, or one con- 
traetjand that at any rate, the defendant was lier<'pre¬ 
vented fromatailing himself of this defence, by using 
and tendtiring to pay for the plums. 

LonnEi.onNnoForr.n.—Where several art ich s are 
order«-d at the same time, it does not follow’, although 
there he a separate price fixed for eai’li, that they do 
not form one gross <'onlra<’t. 1 may w ish to have ar¬ 
ticles A. !».( '. and D., all ol (iitien*nt sorts and of dif¬ 
ferent values; but withoni having every oiu'of them 
as 1 direct, the rest may be useless tome. I theretore 
bargain for them jointly. ller<‘, lead the di fendant 
girt'ii iiofici^ that he wouhl accept neifli<*r the plums 
nor the raw sugar, as without the w'hile sugar they 
<lid not form a pi‘t)p<’r assortment <>i gotuls for his 
shop, he might not have been liable in the prt^seiit ac¬ 
tion; but he has completely rebutted the [»re.smnption 
of a joint contiact including all the articles ordered, 
by accepting the pi inns, and tc’ndering jiayiiient for 
then). Therefore, if the raw sugar was of the quality 

agreetl 
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agrefil on, ainl mus delivered in n'asoiial»l«^ time, Iw is 
liable to (lie plaiutiirij^r tlu>price o/’it. 

Verdn t for the plaintlfl*, daniaj^es lOfJA l-i.v. (Jd. 

Tlie Attorney General and //o/ro^rffortheplaintifiT. 

Garrow and Burrou*fh for the defendant. 

[Attoniies, trcs^otitand IHillrttJ 


Vide Barker v. Sutton, Lent 
Amze, Norf. 10’()2, Trials p. Pais. 
36t),Ciill}. LawEv. 1()1, where the 
|iIaiiitiffhayiii"S(>]cUiO(;oml)of rye 
to the defendant, to he delivered 
before Michaelmas, and having 
delivered 50 comb, brought his 
action for the amount of that 
parcel, an<l it was re.-olved by 
IIai.k, C. B. that though the 
agrceineiit was entire, the several 
deliveries made several contracts-, 
.nnl that though the payment 
was to he on the hist delivery, yet 
a time being set for delivery, it 
was intended to he paid when 


the delivery should have been;— 
and that the defendant must re¬ 
sort to his remedy as to the de¬ 
livery of the reskiiie. But in 
this case tliere might have l>cen 
some evidence of the rye dcliicr- 
e<l by the plaintiff, being abso¬ 
lutely accepted by the defendant; 
and of late years, there 1ms bei-ti 
a strong inclination in our courts, 
as far as is consistent with the 
rules of law, to do substantial 
justice betw'een the parties ‘at 
once, ivitlnmt crcatiitg the neces¬ 
sity for a cross action.—Fmns- 
ivorth V. Garrard, ante 38. 


Pool. l\ Bodsfiklu. 


S.nne day. 


^ I~^ll lil jilaiulifl tlcclarcd as payee of a bill of ox- 
<^l)an''t* lor 101/. Hs. tb awii by one IMouitl, on and 
acct'pl.cd by the defendaut. 

I’lie defence an, that tlie plaiiiti/i had dischai'jred 
tlu' drawer as to part of the bill, and the acceptor fur 
the residue, know int; that the consideration liad been 

E 4 divided 


An agreement 
hv the payee of 
a bill of ex¬ 
change, to dis- 
eharge a person 
liahii' upon it, 
in eoiisideru- 
tioii that the 
latter would 
not move the 
court of King's 
Jte'ueh against 
liiiii for a iius- 
dcnii'Aiior is il¬ 
legal and void. 
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tiUidedhetween Uiem.—Toestablish this,Mould bim^ 
self was offered, and upon ui^ment admitted, as a 
witness (a). He proved the execution of un a^^rre- 
iiient, by which the plaintiff for good and legnl con¬ 
siderations had released the sum of 54/. 6s. pari of tlie 
money specafmd in the bill. He further gave in evi¬ 
dence, that upon his undertakiuj? not to move tin; 
court of King's Bench against Ihe plaintiff, tin; latt<;r 
engaged to discharge the acceptor as to the 50/. wliicU 
ho owed on this bill of <‘xohango. 

Lord ELLKNnoRorr.H asked what was the nature 
of the motion intended to bt‘ madi*?—Ifil was that the 
plaintiff might answer the matters of an alridavit ? 

The witness answering, that this was l!»e object he 
had in view, and whicli he agreed to forego. 

Lord EllenBOR oium said, the agreement was 
corrupt and invalid, and tiial tlu'refore, pro fonto, tne 
plairititr must recover. 

t 

Verdict for the plaintiff w ith 50/. damages. 

fiarroiv and-for the plaintiff. 

The Aitorncp OcHcral for tlu' defendant. 

(A Uurnicx, IVhiti- and Cumv. | 


(a) 1 T. R. 300.—- T. It. OOl.—2 East. d5H. 

I’ide PjilIiHs t'. BJautern, 2 riUtl. Dr«g<- r. Ibberson, 2 

WiJs. 347 , anti the casfs them Esp. Ca$. G43 


IMdkpiiv 
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Murphy v. Marlow and Traunt. wp<inc*d»v, 

Dec. 9. 


rxMlIS wiis opeiKid as aii attiion of assumpsit against 
two 'partners, for work and labour; wheroin 
Marlo\r Lad pleaded tlie g* neral issue, and Traunt 
bad suffered judgment by default. 

Jjord Elllnuorovot! liowever, on examining the 
record, discovered that Marlow was there first made 
to plead uoH (issnmj)sil, and afterwards represented as 
saying n iihing in bvir or pre< lusion of the action; 
w hile it <lid not appear that Trannt had come in at all. 
II is Lordship therefore suspended the trial.—On this 
the j)arlies lexpre.-sed a wish, to wave the objection, 
and, if .i were pctsdlile, thattUe trial might proceed. 


The nisipriiu 
record may be 
amended in 
court after the 
cause is called 
on, by a nile 
made inslanttt 
oil the consent 
ot both parties. 


Lord I^lli:nuou(*ugh said, the record might now 
be amcndtal by rule t.f the court.—Accordingly he 
dirt'cted Mr. Lowti'ii, after takingminntes for draw’- 
ing up the rule, to make the proper alterations; ainl 
Traunt's name being sulisfituted for Marlow's as suf¬ 
fering judgment by tlefault, the jury were resworn, 
and the trial prtieeeded. 


13oyce 
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FrHaj Dfc. UoVCE t?. BaVLIFFL. 

ai. 


lo an action 
for false im- 

t risonmeut on 
oard a ship, 
tbe plaintiH' 
Cannot re¬ 
cover as spe¬ 
cial damage 
the expenee he 
iiicurn-<l in 
leaviiii; the 
ship, mid 
taking his pas¬ 
sage on board 
another, un¬ 
less the injury 
continued to 
the moment of 
his trauship- 
tnent. 


4 SS AULT and false iniprisormieiit, on hoarti thr 
-^^lliiddartEastlndiamaii in a vnyage front lioni- 
Itay (o London; per quod the plaintiff was obli;j:t ti to 
leave that ship and tsvke liis passage liunie on board 
another. 

It appeared in evidence, that the plaintifi' was 
a passenger in tin; gnnner's nicss, and that tin' de¬ 
fendant was captain of the sliip. On tin; evening of 
11th May lOtfo, near the (.'ape of fbiotl Hope, tMO 
strange sail were descried in llieolfing, snjipttsed to be 
( iieniies. Tin tb fendanl iinnu dialely irmstertd all 
hands on deck, and assignt'd to every one his station. 
Theplaintift' with tin; other passengers he ordered on 
the poop, Mhere they wt rt; to light with small arms. 
'Lhis onh;r all readily ohe\ed, eveept the plaiiitifr, 
w hot;oin‘eiving he hat! been ill nsed by the defendant 
sometime befor<‘ in being forbidden to walk on the 
poop, pv>sitl\ely refused to go there, but offered to 
tight in any otln-r part of the shij>\vith bis nn'ssinates. 
The defendant for this eonlninin y, ordered him to be 
carriednp<»nlliepoop,an(lilierekept him in ironsiinring 
tlie \vboi(-night. Ni.'Xt morning no eixMiiy appeari'd ; 
and tin' finddart arived safe at St. IL'Iena, on the 
17th of.I niie. J lei e tin* plaintiffijnitted ln;r, and gave 
JtiO/ for his passau’i' home on boaril another ship. 

I’her^ 
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There being no justification on the record, and the 
iiuprisonnient being clearly proved, the ovtiy question 
of law which arose in ihe cause was concerning the 
plaiiitilF’s right to reco. er the 100/. as special dainago. 
—It was contended on the one side, that as he might 
have continued on bt»ard the lluddart till the end of 
tlie voyage, his (|uitting her was voluntary and no 
nece.-isary c(uisequeuce of the trespass; while it was 
maintained on the otiier side that it was enough if 
h<! could not contiiiu(‘on board with the respectability 
and <*omfort he had enjoyed before or might enjoy 
in anoi her ship; and tliat thi.s was inipos.sibIc after the 
oiilragf ii(i h adsulfered. 

Lord EiJ.nNiiouoroii said it was necessary the 
ppecial diesu:ge shotild be closely connected wath the 
trespa.ss, v,liich was the foundation of tlie action. 
But here the imprisoinmnit w as not \\wcausaproxima 
of the traushi])meiil. '^Hie latter w as remote in point 
of time, and t ije })laintiirwa.s not driven to it iiiorcb;r 
to refleeiii hinis»'lf from any great peril or grievance. 
That a man may tranship himself and throw'the 
expence of thi.s upon another, the injury must con¬ 
tinue tlown t(» the moment of his leav hig tiie first ship, 
and he must then act with a view to the preserva¬ 
tion of his life, or at least from a reasyiiablcregard to 
his own safety.—Toshewhow' far attempts of thiskind 
might be carried, if this necessary eonnectiun were 
not insisted on; his la)rds)iij) alluded to a ease which 
used to be mentioned by Lord Alvanley, where the 

plaiiitifi 
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plaintiff complained of false imprisonment, per quod^ 
being confined on shore, he lost a lieutenancy («). 


Verdict for the plaintiff, damages 80/. 
Garrotr, Parke, and Reader^ for the plaintiff. 


The Attorney General and Laircs for the defendant. 


ttuarf as to 
ihr aiithorityof 
the caiitain ol'a 
miTcliaiilnian, 
wiien a passen¬ 
ger refuses, on 
the apprnarli 
of an eiieiiiy, 
to take the’ 
statioiiassigned 
him. 


N. Ji. Soon after this case was opened, Lord 
Lllexroroi.’gh said he did not know, till lie should 
h(‘ar all the facts, whether the deteiidant might 
not liave^'«A//y/Vfi. A captain of a ship liad authority 
to do what was lu'cessary for tlu* safety of those on 
boartl. On the a[>proaeli of an enemy he. had a riglil 
to assign tiiein all a station, which it was their 
tiuty to accept. As the piaiutiff had refust‘d to 
tihey the onh rs gi^en him, perha]>s his confuiemf iit 
might he necessary to tlie discipline of the crew, and 
the securityofthevessel; and ifso,would be justitiahle 
in law.--. However, when it cann* out that the plaintifi' 
had been kept all night in irons on tln'poo]), h's Lord- 
shipclearly held that the defendant had exci'cded the 
limits of his authoritv (0). 


. 'I’he ne.\t cuus<'was./io/ycc\.wlu'reinthe 

If whiJe A. I* . . . • • 

nniawfuiy im- phuiititl declared in tin* same manner as above.—'^I’he 

pri.sonrd hj B; 


(n) Bill. N. P. 6, 7- Titliii. Watson r. Christie, 2 B. and 
Prac. 3ty9, loo. P. 22-1.—Abbott on shipping, 

(t) Molloy, book 2, ili, 2.— lii. 4 


defendant. 
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(!cieiu1»iit Major Douglass, a passenger on board the 
lluddart, u Idle they were about to put the plaintiff iu* 
irons ou this occasion, held uj> the butt end of a 
musket to him in amenaciiig manner, and threatened 
to strike him. 

Tlie Attorney General^ with a view to costs, sup¬ 
posing the damages w ould be under 40s. denied that 
this deft'iidaiit had been r,onc(?nied in the imprisou- 
inent, although he might have committed an assault 
in addition to Ca]>taiu Bajliffe's. 


C. commits aa 
assault upon 
him, C. is ipiil* 
ty of tlie false 
imprisonnicnt 
as well as B. 
and if A. sues 
botli separate* 
1>, the p64i- 
lic ncy of one 
suit iiiay be 
pleaded in 
iibatc meiit of 
tlic other. 


Lord EuLEMioRoet.H decidedly thought that the 
defemlant w as implicated in the false imprisonment, 
having committetl an assault in aid of those w ho had 
thepiaintiffin their custody; and that as the trespass 
in this action was substantially the same as that in 
the last, the defendant might have pleaded in abale- 
iimut the peiuleiicy of another suit.—Wa clict for the 
plaintiff, damages 40«. 

[Attornies, Morgan and aaiRt'.<.J 


f ide 4 Blai'. Com. 36.—liut. 53. —Lutw. 38 ,——3 Itijl. Cl. 

N. P. g-t.—Latch 262.—Sty. lu. 


Horn v. Noel. 


Same day. 


T his was an action of assumpsit against the de¬ 
fendant, Amelia Noel, as at.ceptor ot a bill ol 
exchange.—Plea, the general issue. 


Semble, that to 
prove a Jewish 
marriage, it ia 
not enough to 
produce wit- 
nesseawho w ere 


present at the ceremony in the synagosue, hut Uiat the written contract between gre 
parties should be produced, and the execution of it proved. 


The 



CASES AT NrSI FEtUS. 


The plaitiHif's case being proved, coverture in the 
defendant was set up as a bar to the action. To 
establish this, two witnesses were called, who swore 
that they were present in tlie Jewish Synogogiie, in 
Leadenhaii street, in the year 1781 , when the defend¬ 
ant w as married by the high prie*<t to Henry Noah, 
who had since taken the iiainc <tf Noel, and w as still 
alive. 

Gnrrow for the pluintifr conteiidi'd that this <;vi- 
d<‘n(‘e w as insiiiiic'ient. It was n(;cessai‘y fur the de¬ 
fendant (u shew that a marriage ha<l been eelelirated 
according to tin? rites of tin* Jews, lint with tliem, 
w hat took place in tin* synagugne was merely a rati- 
tication of a previous w ritten eontraet; and as that 
contract was essential to tlie validity of the marriage, 
it ought now to be prodiic<'d a?ifl pnoed. 

'I’heeontraet.in the Hebrew toiigiie.wasaecording" 
ly put in, and translate*! b\ means of an int<'rpn‘ti r. 

Plaintifl' nonsuited. 

(iarroiv and Esphiitase for tin* piaintiti'. 

Park for the defendant. 

[Attornii’!!, It’illfinffhhii aiul Ruthn/oril.] 


Vide Stat. 26 Geo. 2. c. 33. marriage, ride Ganer r. Lady 

§. 18.—Bui, N. P. 113, 4 .- —As Lanesborougb, Peak. Cas. 17* 

to the dissolution of a Jcw'i&h 


Buchanan 
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Buchanan v. Rucker. 


Satimlay, 

Dec. li. 


A SSUMPSIT on a jud'jincnt of the court of 
Common Pleas, iii the istaiul of I'obago, for 
2,030/. .3.V. 3fi. currency, allejj^cd in the declaration to 
be of the value of2,000/. sterlinj^; with the coinmon 
money counts. Plea, non assumpsit. 

The jndjj^inent beinjif proved, by a witness swearinjj 
to the hand-writin,:^ of K. Pkjott Kscj. the Chief 
Justice of llie court, and sayinij, that he would have 
•acted upon she seal appeiidt^d to it as the seal of the 
island \tf \— 

"rhe Attorney General for the defendant observed, 
he iiad toslate an objection, which niiistbc fal;d totlie 
present :icti(ni. .\ foreij^n jud^j^nient was jn'ietaj'acie. 
evidence of a debt; but it nii;;ht be re]>ultedd; and if 
the defendant could either sliew that the jiid:;^inent 
was })ad on the face of it, or had been irrcjuularly ob¬ 
tained, it would not be inforeed by tin; courts of 
justice in this country. In the present case by in¬ 
specting-the copy of the judgmenl, it ajjpeared that it 
had been j^iven against the defendant, without his ever 
having been served with process, or ha\ ing had any 
opportunity to defend the action. The judgment, 
after an entry of the declaration, set out the following 


No action will 
lie upon a fo¬ 
reign jndg- 
nirnt, on tin- 
face of wliicli 
it appear!!, that 
tiie def<‘n(laiit, 
not resident 
within the 
jurisdiction of 
the foreign 
court, was 
neither served 
with process, 
nor eanie in to 
defend the nc- 
lion; although 
sneh jiidi^nncnt 
may have been 
ol>tained ae- 
eordiii^ to the 
eoiirse and 
jiraelice of tlie 
eiiiirt ill similar 
ca'-es. 


(a) Henry v. Adey, 3 East. 221. 

summons 
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imnimons, dated 25tli June, 1806: “CiKOKOKtlie 
“ Third, &c. To the Provost Marshal of onr island of 
“ To!)a<*o,.or his lawful deputy, j‘Tcetiu‘i;: We eoin- 
“ iiuindyou to sunmion Sigismund Rucker, formerly 
of the city of Dunk irk, and now of the city of ,Lon- 
“ don nierciiant, to be and appear before the Justices 
of our court of Coinnion Pleas, ro be Jiehl for onr 
“ said island, on the 1st day of July next ensuing, at 
“ eight o’clock of ihe inru’iiing, at thc> town of Seur- 
“ borough, tin'll uinl then* to answer the action eoin- 
“ inencial against him, by Alexander Bnehanan, as 
“ contained in the declaration hereiint<» annexed.” 
To which tlierewas the foll.)v.iiig return : ^'‘Served by 
“ WitlUim Smith, up (( copy of the. dc.ctomlion 

“ at the Court House door, the 'loth of June 1806.” 
Whereupon juduinent was given by ilefault. But 
it was impfjssible (hat such a judgment could 
create any liability, or raise an assumpsit for the de¬ 
fendant to dischargi' it. 

Garrop' for the ]>laintiircontemle<l, that this was 
the practice of the eourtof Common Pleas in Tobago 
where a person sued was not resident within the 
island: and the witness who had proxed the judg¬ 
ment, being interrogated to this point, said he had 
lived 16 or 17 years in Tobago, and though not cmi- 
nected with the law', he had frequently seen declara¬ 
tions nailed to the t’ourt House door, as was repre¬ 
sented to have been dime here. 

The Attorney General objected, that this w as not 
the proper way to prove the laws of the island of To- 

liago. 
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bjigo (rt). T}ies<> iti wi itiiig*, and lo Ua 

prodactid. Ifthe pr<;s(>nt. \v«re coiisidcr^'d a poiul of 
practice, still it ou**;lit to l>c prove<l by some one con¬ 
versant with the, subject, and not b} a merchant or a 
j)lanter, who mi^ht so easily be mistaken about it. At 
iiny rate, the practice conid not be supported. 

i^forrotr answered, ihat the natureot' the case ad¬ 
mit t(‘d ot'no belter evi<lenee. i( w as impossible to pi'o- 
ctsif'e the Chi<'l'.Inslice in person, and this ireiitlemaii 
innst h(‘ much la tter aei|naiFded w iiii tin* matter than 

arj atlornev's clerk who had la eii in the island a few 

«/ 

nninths. Hesijh's, the proceediii^is must prima facie 
be tak<'U to la rejiular. 'I'he jiul”inent was certiti<‘d 
under the hand ot’ the Chiet' .Instice, who thus ijuve 
evi<lence that it had be< n obtained acc'irdiiii*' to the 
Fsiurse an<l practice oC tie* coiu’t. TIk- presumption 


(If) 

Xo/c 

llohtlinck r 

. Iltglis, 

• t I'isp. ( 

as. ~iS. ; 

{ Last. 

>S 1. 

S. 

i'ri 1 moult 

/ l)e- 

flirc. 

1 I*. 

AV. l,!l. ( 

ianer r. 

Lady 

Laneshoroiigh, 

Peak. 

f. as. 

IS. 




It MH'ins, tliat to prove lh< fitln 
Ilf' slat) of u i;>i\rrniiirnt, 

(opics sliotild lie pr<«lufeil, exa- 
iiiiin"(l t»y tlic! piil)Iic nrc'liivos 
attroail. UirliiinliiiiH v. Amh-r- 
otn. Siliiiifis (if'lir M. 7’. ISO.'j. 
In ttiis taM* (lelViitlaiit produced 
as evideiK-e a book purporting 
to he a <-ollectioii ot treaties 
concluded by America, M'bi<li 
was declared to be publisiicd bv 

Vox,. J. 


authority there as a legiilar copy 
of the arcbi\es in Wa.'.bingtou, 
and would have juoveil by the 
Anierij'an iniiii»tcr resident at 
this court, tl>at if was the rub ot 
his condiu’t. Lord Elleuho- 
rough rel'used to admit this evi¬ 
dence; and hehl, that it was ne¬ 
cessary to have a copy examined 
with the an liives in America ; 
he said, he would not have atl- 
iiiitted a hook of treaties witJi 
.Spain, proved tp have hetiv 
jirinled by the king’s j.rinter 
there.—Rex r. Holt, 5 T. K, 
43tj. liul. N. P. 226 . 
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was in favour of a foreign judgment, as well of a 
judgment obtained in one of the courts of this 
country. 

Lord Ellekborouoh. —^That may be so, if the 
judgment appears on the face of it consistent with 
reason and justice; but it is contrary to the first prin¬ 
ciples of reason and justice that cither in civil or 
criminal proceedings, a man should be condemned 
before he is heard. To prove the practice, llu're 
ought strictly to be some witness })rofessi()n5illy uc - 
cpiainted with it. This, how(‘\(‘r,it is unnetu ssarv to 
consider; for if the practice; were })roved, it is ma/u 
pra xisy and cannot he sanctioned. If a jndgincnt 
could thus be recovered against any one h<-hind liis 
back, a man wonhl have nothing inon* to d<» hot gf> 
to Tobago, there s!ie ns to any amount, and then 
return to this country to put his jiulginents in for(;e 
against ns. In a ease somewhat like the pn-sent that 
caniebefon* Lord hietiifon, the «lefeiidant had reside<( 
in the island, had property there, and had left a power 
of attorney behind him: therefort*, he might be con- 
siden d as virtually present. iJnt the praetiec here 
contended for is oppositt* to right re-ison, and shall not 
prevail. 

Garron- suggested, that in the court of King’s liench 
personal scrv i<u; w as in many cases dispensed with,and 
when a party was absent from the country, or kept 
out of the way, it was usual to order, that leaving 
notices, &c. at his last place of abode, or fixing copies 
of them an some particular spot, sliould b(; deemed 
good st;rvice. 


Loj*d 
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Lord Kllenborouoh,— Tliat ia only where a man 
has resided in this country, and iias some known place 
of residence. A foreigner, or a subject who i.s abroad, 
may In? outlawed here, and his tiffects, if ho has any 
in the country, may be seized under the outlawry; 
but it is impossible for the plaintiff to recover a judg¬ 
ment against him, when he has never appeared to the 
action. The defendant not being resident in Tobago, 
then* was no pretence for suing him in the courts of 

tliat colony.-In answer to an observation from the 

)»laintiti'’s c(»unsel, that the judgment or sentence of a 
foreign court must be rect‘iv<‘<l as e\idence of the right 
if establislu x, and must at any rate be taken to be 
just ami regid ir, till the contrary is shewn by extrinsic, 
proof;—his Ijordshij) sai<l, tlu re might be such glaring 
injnstii e on the face of a foreign jmlgmenl, or it might 
have a \i< e rendering it so liuiicr<»ns, that it could not 
raise an usstihijisi/, and if submitted to the jurisdiction 
of flu ( ourts of this country, I’ouhl not lx* inforced, 
Ilf fherelbn ilirei'ii'd a no/isnil. 

(tan ow and 'Ptuhly tV»r the plaintiff. 

'I'he AUorncy (icmral for the defetnlanf. 

[ VtJornu-.*, M nUtr it Co. anti 


f idr AValkcr v. A\'ittcr, 
Doug. 1. Crawford r. WJiit- 
*11. Ib. 4. (I) —Galbraith v. 


Neville. Ib. 5 (2) Collins r. 
Lord Mathew. St East, 4^5 (h). 


¥2 


Hurst 
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Same day. 

Althoneh the 
plaintid', after 
drliverinp a 
jM'rlkuliir of Ills 
(Jciuand.ruimut 
at till- trial liiin- 
»« lf Kive ovi- 
dence out of it, 
vet if the de¬ 
fendant’s esi- 
denee shews 
that theii VI ere 
othei items, 
wliieli lieinisht 
havi ineleded 
in his demand, 
he isentirted to 
reenver all that 
appears (o be 
due to him. 


IIURST V. WaTKIS. 

A SSITMP8IT lor iiiouey had ami received, and on 
an account stated. 

The plaintiir and defendant were partners, and the 
action was broiij^ht to rt'covcr a halam e tine on a 
stateiiK'iit of acconnts. There had been two sets of 
accounts kept hetween the parties;—one toiiehiii;: 
their partnership eoneerns, and ant>tlier eoneerninic 
some se[iarate money transactions. 

1 he plain till’gave in evidence an account rend* red 
by the. defendant, M herein upon liaise st parate trans¬ 
actions he had madt hiniscK a debttir tt» the jilaintifl', 
to the amoniit of lietween 1,700/. and i,tiOO/. In 
au.'.wer to this, the dehmdan! protlm cd an aeeount 
Mili.secpjeiitly renderetl b\ the piainliil'; according to 
-vihieh, on the I'aiue liaii>aetiou.s, there appeared to 
he a halaneodue to the tJefendanl. But on the oppo¬ 
site .^ide of the })a'.ic, wa^ a statement of the partner- 
>li;p aei’oimts, .shewing a balance of above 3,000/. iu 
favonr f»f tin- ])laintil}’ 

Lord li!i,i.r.\iu)KorH said, the defendant bad 
made the a hole of this paper midenee, and must 
abide the eonsecjin'nees. 

Jt was then ohjeeti’d, lliat tlnrpiainti/V could not go 
out of his parlinttar, wliieli coniiiied him to tindialance 
cine on tin- s« |>arat<* aeeonnis. 


Lord 
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Lord liLLENBOKOunii.—If the plaintiff, ignorant 
of the nafnre and extent of his demand, has given an 
impel feet particular of it, to that he shall nevertheless 
be restricled in his own evidence, and he shall not be 
allowed directly to seek to recover any thing ultra the 
contents of the particular. But if the defendant, in 
atleiiipting to dcjfeat this restricted claim, gives him a 
better case than he was at liberty to make for him¬ 
self, he is lujw i ntith'd to a verdict for all that is 
])roved to be due to him: what he could not have in- 
sislt'd on as a right, he may recei\e as a boon. Here 
the joint ac<*ouut by an adjustment has becamease- 
parat«*oiie, and tin* balama'due uj)on it is a litpiiilat- 
ed dibt, whieh the ]>iaintitr may recover in the pre¬ 
sent action. 

It was then agreed betvve«*n the parties, that the 
plaintiff shouhl take a verdict for l,7tio/. 

I’lu* A/torftn/ (•'( iirrft/und 7\uMt/ for the plaiiitilT. 

(iamnc nm\ Srur/cf for flu* defei* lunt. 

[.Vll<)rni*'S,»/‘’a/m(T <’o. ainl \ 


I 'idc Vosti'r r.Allaiisoii. 2 T.R. 
JSniilli r. Banow, 2T K. 
4/6. Wilts. Liiw rartti. 

I Till. Pr, 2 Sfll. Pr. -itia. 

It'the plaintiti ’s |i:irtk-iilar con¬ 
veys tin* rei|uisitc infurniatiun to 
the tiefcnilaiit, however inaccu¬ 
rately it he drawn u|», it is sutfi- 
cient. Udtf and others, assiuntcs, 
&-C.V. Hoirer. Sittings aftti H. T. 
I 606 . Assumpsit fur money 
paid by the bankrupt before his 

Ft 


bankruptev to the use ol the. 
defendant. The pliiiiitifls, un¬ 
der a jii<!j;e's ortlcr, had deli¬ 
vered a particuhtr of their de¬ 
mand, eonlainiti", iiiuoptc other 
ihinjjs, tile following items ; 

To cash paid Frotrgat ^ . s. il 
and t'o. - - - SO i:« o 

To ditto paid lloflan 

and Co. - - - C>j t; O 

To ditto ditUi - bO 13 0’ 
Evidence helng given of the 
payment 
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payment of the first s«im to 
I'roggat and Co,, plaintifl'ii were 
proceeding to shew, that a se¬ 
cond sum of 80/. I.ls. 6d. had 
likewise been paid to them by the 
bankrupt at the defendant's re- 
•piest ; when it was objected, 
that there was no mention made 
in the purtivular of such a sutn, 
and that plaintiff's therefore 
could not give it in evidence. 
The plaintiff's counsel ofl'ered to 
.shew that this was a clerical er¬ 
ror; as the item, "To ditto 
paid Iluffan and Co. &c.” had 


been inscrtetl by mistake bclw cen 
the other two items, and that 
the last item was intended, and 
nmst have been understood, to 
refer to Froggat and Co. Upvin 
tins, Ixjnl Kllenlwrough over¬ 
ruled the objection, and said, 
that it the defeiulant could shciv 
by affidavit, that he had been 
misled by the plaintitT’s parti¬ 
cular, as to the second payment 
to Froggat and C o., the i.ourl 
of K. 1$. would set aside tlnit 
sum ; but that bi- .sboubl u<<t 
refuse evidence of it at?/is( pr'mr. 


.Same da.. 


Gol.Dli; V. Sm Ti l.LWORTH. 


In f'U'. tiiaut, if 
at'liT :i |ilea of 
■ioiie..t f.i<'tiiiii, 
tilt' ilefeiMliiiit 
:it till li'iiil a'l- 

Illit' tiu ill” I .I t- 

iiit ion (>/ till 
•iiniinlhj mitt- 
tinniii in the ill - 
ilariiti'itt, Ji" 
iii.iy “Ifill htl:e 
ailMint.iof ill a 
vai/auee 


/^OVEN AISToil artirlf.s ol’ni>it‘oiiu rit I'or tlif |m \ - 
iiUMil of ail aiiiiiiity. Plea, uou < si /act it in. 

I^iUlcdalc ft»r the plaint itf, pnt in an admission oft lie 
flofi-ndant's attonn y in tln so wonis; " 1 admit tlir 
tim* f.voontion of llm urfi(j<;s af u^rcciiifiit tlnlctl llio 
:i,3d tiny of Fcltruuvy ITff'J, im tifiom d in the dveh 
ration in this canso. ’ 


The Aliontcy (icHcrtd fortlir* dofondaiit hatinj" iii- 
tiinatfd, that Imimant to takt; advantajfo ofa tviWa/tcc', 

Jdltlci/idc insisted, that after the* .admission jn.st rc'ad 
this could not ho done. 'I’lio dott-ndjtiil had admitted 

the 
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the articles of agreement mentioned in tins declaration 
to be his deed. Things now stood, therefore, as if 
he had withdrawn his plea, and the breaches assigned 
as to the non-payment of the annuity were uncon¬ 
tradicted on the record. It was not necessary for him 
even to put in the articles of agreement, so that the 
defendant could not possibly object any variance. 


liord Ellkn BOROUGH, however, said, the admis¬ 
sion only dispensed with the attendance of the attest¬ 
ing witness.aiid conceded what he would have proved, 
vi/ the due execution of certain articles of agreement 
by the defendant. The object of the parties Avas pro- 
babl \ onl v to save expence. Had the admission been 
as nientioiM'd, ’ or “ as stated," or “ as recited," in 
the ih'claiation, its otferl might have been different; 
butstauding a- it did, it placed ttie parties exactly in 
the. same situation, as if the attesting witness had at¬ 
tended, and je-oved the execution «>f the articles of 
agreenu'ut. In that case, they must still ha^e been 
]mt in and r«‘!i<l, and it would Iiavt' been oj)en to the 
(h lendantlo tak<' advantage of any variance between 
them ami the <lei,IaratioM. 


The Atiortu'if (icucrnl afterwards }>ointe<l iuilthe 
su])pos<*d Aariauce, but proved to have boim misin 
strueled. 

Tiie plaintiff therefore had a verdict to the amount 
of his demand. 

Littledale for the plaiutifl. 

The Attorney Otneral for the defendant 

p4ttoruit‘s, Ulackstutk and tVindh.'] 

F 4 


French 



rtiiiiiii.iv, 
Utc. u. 


It’ a polii'v of 
in.*>ur.ui<'«< is al- 
tm'd us to tint 
subjei't iiiatitT 
iiiMirc<l, after 
the risk has at- 
taobed, with¬ 
out iiiiviniG; 
been re-staiiii)- 
ed, it is not 
only voul a<; al¬ 
tered, bill It IS 
euinpleteli. vi- 
tiateil, and 
to lie 
available to 
aiiv le^al |ini- 

Jieie. 


< ASl> at N!sT PRHJ> 


I’ltKNcii AM) ornrits-VssitiNKi.s (fi .lU.i, \ IJaMx 
lU'i'T, r. Pattkn. 

T llli [tlaiiitiHs ticflarod on u policy ol insuntnee on 
ship and onlJi(, in u vt»;ya^;’e frniii Lttndon to tin* 
Sontlieni yvlmlt; lisliery anti Imck again, al a prciiiiinn 
of 15 gnincas per rvnt. 

Tlie policy was clfectctl in Scpit nilnu* IROl, and 
was intended l>y the assnrctl to hero/ ship and^oods. 
In March 1805, before any athice hud been rcceixed 
from tlie ship on her voyage, the nnth rwrilt rs con¬ 
sented to rectify this mistake; and the lollowing nic- 
inorandnm with a new dalt' was inserted in tin* pu- 
licyi “ It is hereby agrti tl, tlial tin* interest mi this 
ptilicy shall be on shijt anti <>oods instead ttl' ship and 
on//if as originally declared.’ 

The sliip being lo^^t in the < tuirse <if the yeya^e 
Hill,before his haiikniptey brotight an aelion auainsi 
the present tlefendaiil as one of tin- tintlerw l iters; and 
tieelared upon the jtoliey. a> ship and 

by yirtne <*1‘the meinoraiidmn It was t)]»j«*eit d 

at the tri.d, that the jioJicy <‘Ouhl not be sidistantiaily 
allerefi atler tiie ship find saih-d and the risk attaeln-d, 
yyithont a ney\ stamp, and thatgoor/v, being a distinct 
m<»11er of insnranee from oat/ii, this alteration yyas 


(a) Tlo rt.' \v e im rnuMt in the on;'iii«I action on i/ii/y and outfit. 

not 
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hot \villjiii l!MM!x<;p|)iiou of the slat. 3o Geo. 3. c. (>3. 
§. 13., I'luihles tin* parties to inako any altera¬ 

tion in t lie Zm/i.v or ro7/rft7«owA-of a policy, so that the 
thing insured shall rcinaiii Ihcproperlyofthc same per- 
.son. The plaintifi’had a verdict,subject to the opinion 
of the court, who afterwards rel uctantlyordei ed a non¬ 
suit to ho fcnt<;rcd;—theChiefJUstice saying,that with 
all the unwillingness they could notbutfeelto give way 
to an objection, which the underwriters brought for¬ 
ward in despite of their own consent on this subject 
once given, they were nevertheless obliged to give 
effect to it, by pronouncing that the terms of the act 
had not been complied with; that the policy, in its 
last and alteretl state, was to be considered, on ac- 
cemnt of such alteration, as an unstamped policy, and 
that tin* contract it purported to contain was on that 
account \oitl (a). 

TIu! de(;laraliou now' recited tin; policy as it origi 
nally stood, taking no notice of the supcrnddid 
ineniorandnin. 

The facts were admilled, to rai>c the point ol 
law; whether, under these circumstance.s, t'nis {tould 
now be considered a valid p<.)licy upon s/u'p uh.t ouffil / 

i'u/A’for the plainlifts argued.tliat the policy was 
now to all legal jiurposes as it i*riginally stood, and as 
if no alteration whatever had hcen made in it. The 
lueinoranduin l>t;ing uuslanj|)».'d had been adjudged to 


(u) Hill V. Patten, 8 East. 3/7- 


be 
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be Toid ; therefore it waii a mere nullity, and liad no 
sort of operation. There was nothing in the act which 
said, that a nude agreement written on the [>olicy 
should entirely vitiate it; nor had the court above by 
any means decided that the iuKtruinent was altogether 
cancelled; the judges hadoniyproiioiinced theiiicnio- 
randiiiu, and not the policy to be void. IJad the 
alteration been made without the ctmsent of the un¬ 
derwriters, they might have complained that the in¬ 
strument was vitiated bybeing defaced ; but itw a> not 
competent to them to urge this objection, as nnthing 
had been done btd by their express (lcsir<‘. '^J'hcreline 
the policy being on a proper stamp was good at first, 
and still remained in fall for< e. 

The Allorney iiaucral for the d<'fein!ant sai<l, this 
was as if A. having once agreed to sell i>. a house in 
liidforil-siumre, and by (he desii<- of lb it being 
<‘hanged in tliei'ontract into Red-I-ionstnuirv. when 
1>. found he couhl not,for some reason or other, gel his 
Jif’d-Lion-sijHure, he should brim; an aetioii 
against A. for not selling him a house in tUdfurd- 
mpmn'. 

I^ORD Ellexboro! ou. —I am afraid (In- polir y is 
defaced, and n^» longer an a\ailahje instruim nf. Ilow 
can I take out those words which are incorj-orated in 
the policy? The* nicmorandum does not sel up a se¬ 
cond valid contract, and it has vitiated the (irs(. I 
am very sorry to defeat the plaintiffs'claim, and 1 will 
do any thing that 1 can to help them. My opinion 
upon the subject is veryclcar; hut 1 w ill h ave the door 
open to farther iiupiiry. The plaintids may move to 

set 
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K^ta^iirie the nonsuit, which 1 must direct.—You say 
rea»l these words out.” I can not; for they appear 
amidst the other terms of the insurance. The policy 
tells its own story. 

Plaintifls nonsuited. 

Park and 3Iarryal for the plaintifls. 

'the Attorney General andGun’o?/? for the dcfeiuiaui 

[Attornics, Rivingtnn and Crowda- ty Co. 


I I Co, 27 . 

Vit>. Al>r. til. Fails. 37.—'.i Kol, 
Ahr. 20. pi. o'.—Price c. Shute, 
2 Moll. c. 10 ^ 2S.—Masters r. 
Miller, 4 '1', R. 320. 2 H, 111. 


l-lO. S. C..—-Ilciifree r. Brom¬ 
ley, ti Easl. 30(,>.—P.alcs v. 
tirahliara. 2 Salk, 4H,—Long 
r. Moore, 3 F^p. Ca;-. l-aS. m 
iioiix. 


Bkomi.iiy r. ni:.ssEi.,riNi.. 


Same day 


A SSUMPSlTon a policy (.fiusuraiice on o;oods on 
Aboard the Danish ship (JlK'iard, aland froinllull 
to Messina.—"I’he (h claralion averred the iiileresi to 
be in Joseph (’hem in and IN ter Della Longa and Co. 
subjects of the King of Tnsi any.—Plea, the general 
issue. 

7')\e ship was ca])turcd on her voyage and (tarried 
into j^lgesiras, w here her cargo was condemned for 
w ant of a certilicale of ucaitrality. 


that an 
iiisuraiicc’ on 
ifoodit tlic pro¬ 
perty ot'a neu¬ 
tral, to a port 
occupied iiy 
the enemy i!» 
void.—But 
tliou^h a neu¬ 
tral shouldliim- 
self be resident 
in a place occu¬ 
pied by the 
enemy,'an iu- 
siiraiicpon 
goods liis pro¬ 
perty to a neu¬ 
tral or friendly 
port is valid- 


The 
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The defence first atttJinpted was, that tiu' p^oads 
were cJcstiiied, not for Messina, but Lep:horn; ami 
that as Leghorn Iiad been some tiiuf^ Indore perma¬ 
nently occupied by the French troops, an insurance 
on such a voyage by aiiEugiish .snbje(!t\vas illegal and 
void (a). The only evidence in su|)port of this was 


(«) Mr. Serjeant MARSHALt, 
ill liis exci'llcnt hook on the Law 
of Insurance, p. 3S, citesRotcIi r. 
Edie, ti. T. 11. 413. as an autho¬ 
rity to shew, “That a neutral, 

“ thoui'h rc.;i(lin^ in tlie ene- 
“ my's country, and carrying 
on triide there in parinership 
“ with an alien enemy, may iu- 
sure his interest in the joint 
projKTty.” Hut, with very 
j;reat suhini.ssion, .siicli adoetrine 
cannot he deduced from that 
ease Is/, The jilaiiitilf and 
lieraril, the Fi'euch suhject, le- 
.■.idin!; at L'drient, were not 
partners, but part owners ; “they 
“ had each a half tf.uicern and 
“ interest in the ships and tli'-ir 
“ stores,” and Jifranl's iiirfre-.i 
was insured hy separate poli< ies. 
—2f//;/,Francewas not an ciieiny - 
foniitry, either when the poliev 
was effected, or wlien the loss 
happened. 'J’hc policy was on- 
derwritten hy (he rlefendatit hi 
Novemher 1 / ()2,aiMl the embargo 
was laid on, February 5th iTl'a- 
— 3dlij, The plaintiff' could not 
he considered as a neutral resid¬ 
ing in the enemy's eountiy ; for 


shortly before laakin.? hi.< ii/sur* 
ant es, he came to England, and 
thorn'll he went haek to France 
previous to the eoinineni'emenl 
of hostilities and reinaiiied there 
about four inontlis. he then re¬ 
turned again to laigland, and 
resided lie;e eoiistantly aller- 
wards.— tlie riMson as¬ 

signed for adjuilginir the p'diey 
to !<e \;tlid was, tl' il the eoii-e- 
f[!ienii‘ of allou iiig lius olijee- 
tion would l>e, tl:al il ttoiild he 
illegal to iiisiiri' the propel tj of 
a iieiiHal ( not in an “ < nemv's 
p'lil, as i^ Mipp'-'-'il. hut / in a 
f'fitijii poll. 'Ill, VKU Avilh 
whif h the dell III!.>i|icounsel 
.ir.';ed, that th<’ piaititiH was do- 
ini' iled ill ri.iMie. and owed a 
temporary alie_i;iai'ee to tie- 
l ieiich !4ovei iiiiient, Wic- to 
shew, not tliat he adlii-i■ d to our 
kill"'' eiieiuie', hut that he coidd 
not lawt'uJIy iii.sure against the 
at Is of the goveniment to wliieli 
lie owed allegianee, and that as 
his assent Was to he implied to 
to these acts, lie could not take 
advantage of them against the 
nnderwrilers 


ail 
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an expression in the hill of lading; M hich stsited, th:jt 
tlie goo'ds were to be delivered to Joseph Choinin and 
Peter Della Longa and Co., in Jbe^horn. But the 
captain of the ship swori^ ]>»>sitively, that, though the 
consignees resided in Leghorn, he Mas proceeding 
when he m us captured to Messina in Sicily, there to 
deliver the mIjoIc of his cargo. 

Garroic for the defendant then objected, that it ap¬ 
peared at any rate that the consignees and OM'ners of 
the good.s, who w ere aliens, w ere residing in a place 
then in a state of declared hostility to this country; 
an<l that as a trading by them under such circum¬ 
stances certainly tended t(»the aiding and comforting 
of tin; King's enemies, it could not be legally covered 
])y any insuranci. 

Lord lif.LEN noROi oH. — 1 don’t know that merely 
becans(' ait;ili<Hi huppf'iis to be resident in an enemy's 
country, goods to be delivered for him at a neutral or 
friendly port, aie on tliataccount nninsurable. Sup¬ 
pose u British merchant to be entra))ped and confined 
in an enemy's country, it can scarcely be said that all 
the trade he may still carry on is in aid of the King's 
enemn^s, illegal and incapable of being insured. 

The plaintifl'had a verdict (a). 

The Allorncy (icucrtd'AwA Cnrwood for the plaint ifl. 

Oarrow and Holland for the defendant. 

f Attoriiii'S, Caurletn and E.r/i’_w.] 

(ff) III M'Connell v. Hector, ject who lives and carries on 
3 B. and 1*. 113, the court of trade under the protection am! 
C. 1*. held that an English sub- for the benefit of an hostile state 
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is to be considered to all civil 
purposes as much an alien enemy 
as if he were horn there.— fide 
Gist r. Masoijj 1 T. U. SI.— 


Brandon r. Nesbitt, 0 T. R. 

2;i.—Bristow V. Towers, Ib. 
J.'j.—Cusscres v. Bell, H T. R, 

} GO. 


Same day. 


iLBEAN r. Ashton 


In aii'actioii on 
an aereementro 
serve tlie plain- 
titf under a pe¬ 
nalty, thejury 
cannot txeetd 
the penalty in 
damages, and 
within it, are 
iinly to give the 
!>iaintin a eoiii- 
teii.sation tor 
the loss he 
:»roves he has 
'iiffered. 


A 8SUMPSIT upon an aj^ret'inonl, A»lipn*l>y the 
-^^flofondaiit taigaj^od to servo tiu' plaintdl'as a tlres- 
ser of Spanish leather for tint spat e of 4 yt ars, tintler 
a jtenalty of ^»0/. 

The Afiomej/ Gcucrai in ttpeninij^ the rase for the 
plaintiff, ohserved it would he for his Lorilship to 
detide, whether, upou proof of a hreaeli of the ai>rta- 
inent, the plaiiitifi' would be entitled to the whole 
penalty, or only to a eomj*ensalion for the loss h»' had 
suffered. 


Lord ELi.F-SUORfiLf.H.—The leiral ronstruefionof 
such an agreement is this: ht vond the penally yon 
shall not go; within it, jou an- to gi^e the party any 
compensation which he can pro\e himself intitled to. 

It appeared however, in this ease, that the plaintifl' 
had ordenal the defendant to «juit his service ; and 
though the latter, on being snhsef|nently asked hi.s 
foasou for leaving his master, said merely he did not 

like 
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like the situation, it was held that tlie contract was 
completely ended by the former discharge. 

Verdict for the defendant. 

Tlie Ailorney General Sk Espiuasse for the plaintifl'. 

Garrotr and Park, for the defendant. 

[Attuniics, Ilardiiiff utid Hurd.] 


Vide Am Icy i;. WcKlon. cases on this subject are collect* 

; Ji. and 1*. 3-10. where all the ed and reviewed. 


(x>RD\VKLLi'. Martin. 


Same <la\. 


A SSI 1 MPS J'r by the indorsee against tin?'acceptor 
of a bill of ex('l!niii*(' ftr ,‘JOO/., stated in the de¬ 
claration to be dated :13(l June 1807. 

The facts as admitted on botli sides were shortly 
these; On .‘Id June 1807, this bill was drawn bv 
(iiles, Rons, and Co., payable three months after 
date to their own order, and immediately accepted by 
the defendant. On the same day Giles, Rous, andCo-, 
gave the defendant their acceptance for the same sum 
at 86 days, which woidd have put him in cash to 
answer his own acceptance. The object on both sides 

was 


A. ami n. for 

coiniiKMlatioii 
exi-haiiK*' «<•- 
ceptaners, tin* 
bill acreplcdby 
A. bciii!; made 
to fall diu’ .‘oinc 
duyssooiiei'Uiai) 
that arrcpli'd 
by B.—A. Iii.v 
ins kept tlif 
bill payuhir to 
bisonlrrvOday* 
iiiliiiposMcssion 
\\ itiiout 
ciatini'it,alters 
the date of the 
bill with the 
consentofB., so 
as to postpone 
the ))a3'inent 20 
days, and then 
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indorse?! it tor. 
In an iu’ti(ii) iil 
tlx'Miil <>r 
asaiiist ]>. h'dil 
that l>y this 
altrration, 
vitixint a fresh 
stamp, tile Util 
was vitiated.— 
Sfinbli- that the 
only alteration 
that may he 
made ill a bill 
of rxeliaiiftc, 
without a fresh 
stamp, i» when 
a mistake in the 
terms of it is 
tectitied b< fore 
it »ets abroad 
into the world. 


M’fls t(» ncj^ociiitt: I he ItilJs. However, the hills re- 
iiiaiiM-d r( S])(‘«‘tivel> in llie hand.^ of the draM ti’-s, till 
tht‘23d orJmie. On tliul day («ih;s, Ittiii.s aiul Co., 
wishing'to negoeiatf their hill, the suhjt'ct of the pre¬ 
sent action, and wishing to jtosrponi' tlie time of its 
hecomiug dm* ‘20 days, aht r« (l llu' 3 in its date 
to 23, and indorsed it for a valnahle eonsideration 
to the piaintiH'. At the samt; time llM‘y gave notice 
to the defendant to make a ettrresponding alteration 
in the cross aeeeptanee: w ho di<I so, and thus assented 
to the alteration in tht; hill wliieli he himself liail ac¬ 
cepted. The (piestion «as, whether this hill ua.s 
vitiated by the alteration under these cireuinsiances 
for want of a fresh stamp? 

The AHorHcy (iaicrul for the plaintid'coiitendid 
that the bill had ne\er been negiM'iated ; and, that 
there was no raM' whieh ileeided tliat il a hill was 
altered by t!u' eonseni ol' all parlies hef‘on> grlling 
into eirrulati*!n, a fresh .stamj* was lu'eessaia. 'J'lu- 
hills her<* roidd not he coiisidi red as available while 
tliey remainefl in tin* hands of the lirawors. '^I'lmv 
conferred a power of raising money ; hut till tin y 
Avent Old into the world, tlnw ufl’orded noeiaim against 
the acceptors. Hither might have lieen made an 
{i<commodatiun hill, by the other being returned ; 
ami therefore while the} wen* ijiiieseent, any altera¬ 
tion might he made in them In «‘onsent, as well as at 
the moineiit when lin y were originally fraimMi. 

Lord KLi-F.MiOROi on.—7'lie hills werenegoeiatod 
hv being «;\('hang<'d, the om* against the other. 'I’he 

drawers 
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drawers had tlion a vested interest in them as a security 
against their res|>e(:tive acceptances. Besides, the one 
was due before the other, and the present defendant 
might have hini.selfsued Giles and Rous, leaving them 
to their cross action. The parties exchanged securities, 
and were s[»ecifically purchasers of the bills accepted 
in their favour. Therefore Ihe albiration of the bill in 
que.stion, after it so existed to these purposes, having 
been made without a fresh stamp, renders it null. 


(iarrow for the <lc‘fendant, in conlirination of this 
doctrine, cit(*d the case of Wilson v. Justice («); where 
a bill payable originally }) mouths after date had been, 
by consent of all parties, a fortnight after being in 
the hands of tlu* payt e, made payabhj 12 months 
after date, and Lord Kenyon held that the alter¬ 
ation made a m;w .stamp necessary, ami nonsuited 
the plaintitf. 


Lord KixENBORoi’oii. —It appears to me that tlu^ 
only indulgence to be allowed in this respect is,'w here 
a mistake has been made in th<^ terms of a bill, .'uul 
tins is r<*(‘tilied befon* it gets abroad into the world 
so that the whole may be construe<l as one act. 


l^laintilf nonsuited’*. 

'^Y\\oAUorneif(ic}H'ral and TAllledaic for the plaintitl’. 
Oarrow for tlie defendant. 

f Attonii*”*, Cuojtn- and 


•Tlir AttorntA 
(ii iK'ial aflfi- 
warcls moved 
Hio Court losft 
iisuk- thi-s non¬ 
suit; init a rul 
nisiwasrtlused, 


(aj Baiky on Bills, p. 24. Ca;'. 24(i—Master r. Miller, 

yidc Bowman v. Nichol, 4 T. R. 320.— 

5 T. R. 5.37..—1 Esp. Cas. 81. Words tviittcn on a bill, 
5. C,—Kershaw if. Cox, 3 Esp. which do not affect the re^ 
Vo I.. I. Ct sponsibility 
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spnnsibility of tlie parties will 

not vitiate it.- . . Marson v. 

Petit - K. JB. Sitt. after M. T. 

47 G. 3 .—-—Action by the in¬ 
dorsee agaiiut the acceptor of a 
bill of exchange. After the bill 
bad been accepted by the de¬ 
fendant, the words Prescott and 
Co. had been written under bis 
name by tbe drawer, without 
bis knowledge or assent, the 
plaintiff having refused to take 


the bill unless these words W'crr 
added. It was contended that 
this was a malerial alteration 
in the bill, and discharged the 
defendant. I^ord Ellsn’bo- 
ROUOH held that as the addition 
of these words did iK>t alter the 
res])onsibility of the acceptor, he 
was still lialde •, iiut tliut if they 
had done $0. they would have 
vitiated the hill. 


Same day. 


PORTHOUSK r. P.VHKi:it AM> ol'Hi Ks. 


Ill ail ai'tion 
n-jainst the 
ilrawers ot'a 
kiillutrxchaui^e 
drawn hv a 
tirin upon one 
parlner, if it is 
provi li tliat the 
iiillwasaceep t- 
ed h\ the 
drawee, this is 
«-videiiet lit'Its 
havinitbrrii re- 
-iilarlydrawii; 
and in -iirli 
action it is nii- 
iiecessary to 
prove that the 
drawers had 
not ire of the 
lull being dis- 
huiiiiiircd. 


'piHS tvus ail aftit)ii aiiainst th<‘ tiiaut'rs of a hill 
, of <*\tliaiijjc, lor 4(j|/. 'is. at tlif Miit of tin 
pay Of.. 


Tilt* bill purported to l<r drawii b\ oao Wootl, ii' 
llic aisuut of (iforj;t‘, Jaiiifs. and Joint Parkor, nptni 
John Parktir. Tlifit- was no proof that Wood hail 
authority from the dcfi'iidaiits to draw tin* hill; hut 
a w itness swore that h<“, as the a;;’t*nt of .Itilm l*arkt;r, 
the drawee and ttneof tin' defendants, had areepted 
it on his account. 


J.iord Ei.i.cMtoROUoii held, that the hill having; 
been ai;c«^pted by order of one of the defendants, this 
was sidiicient evideiicr* of its having hoen regularly 

tlraw n; 
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(]ravvi); and furtlinr, that the acceptor being likewise 
a drawer, there would be no occasion for the plaintiff 
to prove that the defendants had received express no¬ 
tice of the dishonour of the bill, as this must necessa¬ 
rily have been known to one of them, and the know¬ 
ledge of one was the knowledge of all. 

Verdict for the plaintiff. 

TiiGAttorwyGcneral andi?«/7maf«efor the plaintiff. 
Toppmn^Marr^aty ^ndHolroyd^ for the defendant. 

[Attoi-aics, Ruthcifwd und 


I'ide Wilkinson v. Liitwidge, 
.Strti. 648. Lanihert v. Pack. 
Salk. 127. Lord Uayiu. 44J. 
Cbitty on bills, 286. 291. Peak. 
La\»' Ev. 220. 

Jones and another r. Radford, 
K. B Sit. after II. T. 46 G. 3. 
—Action by the indorsee against 
tlic acceptor of a bill t)f ex¬ 
change, payable to two persons, 
of the names of Hopkins and 
M’Micholl. The bill had been 
indorsed by Hopkins :n the name 


of himself and M’Michell, and 
dcl'cudant had accepted it with 
this indorsement ujton it. The 
defence was, that the payeeswerc 
not partners, and that the bill, 
ought therefore to hav<^bcen in¬ 
dorsed by both (a). Rut Lord 
’ Elleiiborough held, that the de¬ 
fendant having accepted the 
bill indorsed by one for himself 
and the other could not now dis¬ 
pute the regularity of this in¬ 
dorsement. 


(a) Carwick v. Vickery, Doug. 653. 


G 2 
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TiicsdaT, 
Ore. lb. 


MASHITfR V, BtTLtER AND ANOTIIEK. 


AI(hott$:h 
freieht shoiiUl 
be made paya¬ 
ble by the ship¬ 
per on thf »h'nt- 
■mevt nf tA/’ 
goodg, U is not 
merely on that 
acronnt eanierl 
without a }»(T- 
formaiice ot' 
the voyage. 


IT^lIE plaiutii)' declared specially^ that in consi- 
deration of lii.s undertaking to receive on board 
liis ship certain goods of tiiedefendant, tube carrit*d 
therein from Lontlon to Lisbon, the delendant pro¬ 
mised to pay him a certain sum of money on 
the shipment of the goods. Tin; dtM iaratiou also 
contained eounts on anext'cuttMl consideration, and 
indebitatus counts for freight, &c. 


The shi}> sailed iniii .lanuary lb07^\^ ilh the goods 
onboard; but was lost in llie l)o« us. Theplaiuti/T's 
counsel coiiteudcd, that he had iieveillieless a right 
to rt'cover, as there was a sjteciul contract between 
the parties, that freight should be paid on tlieshipping 
of the goods, without any reference to the \o\age 
being completed ; and that the only duty iucuiuheiit 
on the ship to earn the freight here was, to use her 
utmost endeavour to reach her port of destination. 

The evidence of ibis supposed contract consisted 
of the bills of lading; some of wliich said the goods 
were to be delivered at Lisbon, “ freight for the said 
goods being paid in London and others, “ the ship¬ 
pers })ayiug freight for the said goods in London.” 
But, 


Lord Ellunboroogh held, that these words only 
meant that the freight sitould be paid in London in 

stead 
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stead of at Lisbon, and that they by no means dis¬ 
pensed with the performance of the voyage. He 
added, tliat if the defendants had paid the freight 
upon the shipment of the goods, they might have re¬ 
covered every penny of it back again. 

Plaintiff nonsuited. 

Garrmv ami PooUy for the plaintiff. 

The Attorney fircMem/and Park for the defendants. 

[Attornirs, Clijnes and Gotfjf.j 


In Blakey i’. Dixon, 2 
Bos. & Pul. 321, tlift court ol' 
C. P. were of opinion, that an 
action may l)c bront;lit for money 
agreed to Im* paid lor receiving 
goods on board a shi}), to be car¬ 
ried to a foreign }>ort, the re¬ 


ceiving the goods being a suffi¬ 
cient consideration to found a 
pruiiiise to pay the freight im¬ 
mediately ; but decided, that 
•siu.b money cannot be sued for, 
<»r recovered by the name of 
freight. 


Waring anp othkrs v, Favenck and others. 

A SSU-MPSIT forgoods sold and delivered. Plea, 
the general issiu\ 

In June last the plaintiffs employed Messrs.Kymer 
and M'Tagart as lirokers, to sell for them 62 hags of 
coffee. They sold the whole of it accordingly to 

G 3 Messis, 


If goods arc 
bought by a 
broker, who 
^^oe^ not men¬ 
tion hi> prill- 
cip.il until be 
bimwH'lias be- 
eonieinsolvcnt, 
the prineipal 
eaiiiiol set olf 
the pri«‘e of the 
gooiis aeamst 
a debt line to 
him from the 
broker, hnt is 
still liable to 
the vendor. 
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Messrs. Kenyon and Son. The latter were likewise 
brokers^ and actnally bought this coffee for Messrs. 
Favenck and Co. the defendants. At the time of the 
sale, however, Kenyon and Son did not mention that 
they were purchasers for other persons; and until 
after they had become bankrupts, ituas iioi known 
who their principals were. Kyiner and xM 'Tagart had 
at first entered in their books, “ Bought of Waring 
and Co. 62 bags of coflee, &c on account of Kenyon 
and Co.”—they then added, “ For Favenck and Co.” 
Kenyon and Son, at the tiine of their bankruptcy, 
which happened before tin* .sum to be paid for the 
cofl'ec was due*, were indebU'd to the defendants to 
a greater amount. 

The Attorney ffV?j?c?Y//eonteuded, tliat under these 
circumstances, the ])laintifl's bail no right to reetiver 
in the [iresent action: as the deft ndants were entitled 
to sei oil’the, price of the eofl'ee against the debt dne 
td them from Kenyon and Son. Had the credit been 
originally given to tin* tlefemlants, or bad they been 
nu'ntioned as the jtrincipals before the insolvency of 
Kenyon ainl Son, he allowed they would have been 
still responsible; but iu fact they wi releft tosiijtpose, 
as no farther einpiiries were made by the plaintifl's or 
their brokers, that Keiivon and Son alone would be 
looked to for payment, ami werelbns induced to allow 
a large balance to remain in their liand.s, whieJi they 
would otherwise have withdrawn. 

Park for the plaintiffs denied that the doctrine of 
set-ofl‘had ever been carried farther than iu George r. 

Clagget, 



87 


MICHAELMAS TERM, 4S GEORGE III. I 8 O 7 . 

Clagget («), where it was held, that if a factor sells 
goods as his own, and the buyer knows nothing of 
any principal, the buyer may set-ofF any demand he 
may have on the factor against the demand for the 
goods made by the principal. But it was impossible 
that there should be any right of set-off as between 
the buyer and his own broker. 

Lord Ellen BOROUGH considered, that as the pur¬ 
chase had been made for the defendants by their 
agents, it was the same as if it had been made di¬ 
rectly by the defendants themselves; and that this 
was therefore the common case of goods sojd and 
delivered. 

Verdict for the plaintiffs. 

Park and Itichardsou for the i)laintiffs. 


The Attorney Cicnerni and Clarrow for the de¬ 
fendants. 


f Atlornits, S7K*ru-oo(i and fVintir Hf Co,} 


(a) 7 T. R. 359. 


Vidf Ufthone r. Williams, and 
Straccy ». Day, 7 !'• R- 360, 
361. Hcrimshire v. Alderton, 
3 Stra, 1182, Escot v. Mil- 


ward, Sittings after M. T. 21 
Geo. 3, I Esp, Ni. Pri. lOfJ. 
Kymcr v. Suwcrcropp, post. 


G 4 


Edmiston 
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From a general 
|>owerof attor¬ 
ney granted to 
one of two 
partner-s the 
other can de¬ 
rive no autho¬ 
rity.—It an or¬ 
der is given to 
an agent to de¬ 
liver np any 
tiling of wliii-It 
he had the nia- 
nagemeiit, his 
agency re-peel¬ 
ing it reaM'.s ns 
aoon as he has 
delivered it up; 
anit if he after¬ 
wards lays out 
money iipnit it 
for the henetit 
of the owner, 
this is a volun¬ 
tary payment. 


Edmiston V. Wkight, Bart. 


A ssumpsit for money paid, 
issue. 


Plea, the general 


The defendant had a gang of negroes let out in Ja¬ 
maica. A Mr. Leckey, the plaintiffs paitner, ^tas 
his attorney on record in that island, and he liad the 
management of these negroes. In 1 BO l the defendant 
wished to transfer them to his estates in Georgia, and 
for that purpose his agent at the latter place dispatch¬ 
ed the ship Mary, captain Beck, to Juniatea The 
negroes were put on board hy the plaintiff at Port 
Maria, ami carried to Port Antonio; but as the cap¬ 
tain had not got a permit, for rc<’eiving tlicni, they 
were thi'-ro seized as forfeited, together with the ship 
and the rest of her cargo. I'o r<*h*ase them, the 
plaintiff paid as a composition 1’200). which lie sought 
to recover in tliis action. 


Lord Elluvbokoi (ill held, that it was a voluntary 
payment.' Tin* jdainti/l could possess no gcinTal au¬ 
thority as jiartner of Mr. lackey, whose powers as 
attorney on record were clearly iiicommuiiicahle; and 
as manager of the gang of negroes, he was functus 
officio, aft( r deliveiiiig them on board the ship. 

Verdict for tlie defendant. 

The. Allomcy (iencral. Dumpier, and Horner, for 
the plaintiffs. 

Oarrow and Marryal for the dcArndant. 


;AUorni»-v JUniiulr and Co. .iiid 
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GrAPF and others, assignees of D. J. VaNDER Sameday, 
UOEVEN A BANKRVPT, V. GrEFFULHE. 


A ssumpsit for mooey had and received, &c. 

The declaration contained two sets of counts; 
one laying the promise to the bankrupt before his 
bankruptcy, and the other to the plaintiffs his as¬ 
signees. Plea the general issue. 


J>. .1. Vandi’i* Hoeven established himself as a mer¬ 
chant in London in the year 1800; and from thence 
till tlu* time <d‘ his bankruptcy hatl various dealings 
with tin' hoosr of Vander Hoeven and Co. of Amster¬ 
dam. In llet'einber 1804, he consigned a parcel of 
sugars to them, to be sold on his account. On the 
24th day of that inontii, he received a remittance froip 
them by the post of three bills of exchange on didereut 
persons in l.oiulon, value together,487/. 14s. lid. in 
a letter, in which they say, “ according to your de¬ 
sire, we remit you inclosed against the consignment of 
sugar for your account 487/. 14s’. 1 Id., as per note, 
making to your debit 5,714, 8 guilders, with which 
please to do the needful, and to credit us in confor¬ 
mity.” Two days before U. J. Vander Hoeven had 
stopped payment; hut he did not commit any act of 
bankruptcy till the October following. On the 7th 
of January 1805, a meeting of his creditors was held 
at his house, when it was agreed, “ that tlie reiiiit- 
tauccs which had been made by Vander Hoeven aiul 

Co. 


ir a trader nn 
receiving bills 
of exchaaigc 
from one of his 
creditorH a- 
broad, to whom 
he is indebted 
beyond the 
amount of 
them, after be. 
coming insol¬ 
vent, 6ut be¬ 
fore commit¬ 
ting an act of 
bankruptcy, 
delivers these 
bill.s, with the 
consent of his 
otliercreditors, 
to an agent of 
tlic person who 
had remitted 
tliem, for the 
use i>f the lat¬ 
ter if lie should 
be iihinidlely 
riilitled to 
them, this is 
a legal and va¬ 
lid traiisartion, 
and if a eom- 
mii<.sion of 
bankrupt after¬ 
wards issiie.s 
aguiiKst tile 
trader, his as 
sigiieescaiiUdt 
inaintuiii an 
action against 
tJie trustee to 
reianer the 
produce of the 
billr. 
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Co. of Amssterdaiii to 1). J. V^uuicr lioovrii sinr<' li« 
Ktoppt'dpaymeul.shouUl be delivered to Mr.Cilrefl’idbe, 
tbr him to receive the money, iind lioltl it for the 
persons who niiglit be ultimately entitled to it.*’ The 
bills had been j)revionsly delivered by J). J. Vander 
Hoeveu to the defendant, who was the agent in Lon¬ 
don of Vander Hoeven and Co. for their use and on 
their account. The defendant accordingly received 
payment of the bills as they respectively beeame due. 
A commission of bankrupt issued against J>. J, Van¬ 
der Hoeven, on the 30th of October, 1805. At tin* 
time when he consigned the sugar and received tlu- 
remittance, he was, and aftcrward.s continu€*d, indebt¬ 
ed to Vander Hoeven and Co. beyond the ainonnt of 
the proceeds of the sugar, and beyond the value of 
the remittance. 

It was propo.sed to take a verdict for the plaintilbv 
.subject to tin; opinion of the c ourt of King's Bench 
upon a case rescTvc d. But, 

Lord EllenB oKoL’oii said, In* could not grant a 
case, having so ch;ar anojunionon tin* subject. These* 
bills did not pass to the assignees as part of tin* etfects 
of the bankrupt at tin; time* of his bankrn[»tcy. He* 
had partcid with them previon.sly.andtheposses.sion of 
the dt*fendant could not be cotestrued as his'poss(*si*ic»n, 
Vander Hoevc*n and (Jo. being his erreditors to a larger 
amount, wc*r<* ultimately entitled to them, and wen; 
the persons for win»se use and ln*netit they had ln;en 
depositc'.d with the defi'inlant. A payment of the 
money, therefore, to Vander Hoeven and Co. would 

have 
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have refere nce back to tlie time of the deposit of t!ie 
l)iils, when D. J. Vaieler Iloeveo mij^ht have himself 
directly n turiit d them to Amsterdam. 

The plaintiffs were nonsuited, with leave to move 
to set aside the nonsuit, and enter a verdict. 

The Allomey General and .- for the plaintiffs. 

Topping and Richardson for the defendant. 

[Attornics, EllUon and Dann and Co.] 


Vide Atkins r. Barweek. 1 
Ptra. 105.—Rust r. Coojier, 
Cowp. 029 .—'Nixon 1 :. Jenkins, 
3 H. Bl. 135.—-Hannan v. 


Fisher, Cowp. 117-—Inglis t*. 
Grant, 5 T. R. 530.—Singleton 
». Butler, 2 B. and P. 283. 


Uk.k V. Campbell. «>fint'5day 

Dte. 


T HIS was an information against the defendant, AnavermenUn 
Hector Campbell, for contemptuous conduct to 
the College of Physicians. The information after behaviour 
setting forth the letters iiatentof 10 Hen. 8. incorpo- thatcourt 

” * * CODKlStB 0|* A 

rating the college, anti empowering them to make bye «. and c. is 
laws for the government of the faculty in the city of enact- 

London, 
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ricnt to hold 
the court, ai- 
thoiiKh othera 
may be present 
anaactasmetD' 
hers of it. 


London, and seven miles round, stated a bye-law to 
have been duly made, whereby it was ordered, “ that 
there should be an assembly of the said college or 
commonalty, called the comiiia miuora site cemoria, 
consisting of the president or vice-president, the regis¬ 
ter, and four ctaisors of the said colleg^e, to be hoiden 
every month, and at other times, if caiUid together 
by the president or the senior censor.” 11 then went on 
to aver, that at a meeting of the comiiia luld 

on the 6th day of March, 1807, inforniatioii was given 
that the defendant was practising as a physician w iihin 
seven miles of London, without having ohtaiinyi a li- 
rence from the college; tliat he was admonished to 
desist, and summoned to appear before the college; 
that he accordingly apjn arod before a meeting of the 
comiiia minora, held on the 3<l of April, when he called 
the president and censors “ a parcel ofcpii tain scoun¬ 
drels,” and made use of various other violent and inde¬ 
corous expressions. There were other counts, stating, 
that the defendant being afterwanls interdicted from 
thcpracticeof physic, w rote sevy^ral libellous letters to 
the chief members of the collcge,and sent back t hatpart. 
of th<* writtc^n interdiction, containing the attestation 
of Dr. Harvey, tlie register, smeared with excrement. 


The cliarter, &c. in'inir prtfved, the liye-law' was 
ffiven in eviilence, establishing the comUia minora sire 
censoria. I'his law enacted, that the president or 
vice-j>resident, the register, and the four censors, 
ahould be suj[Jicicnt to constitute the cciirf. 

Nolan for the defendant, objechnl tliat the aver¬ 
ment in the information concerning the comiiia miuora 

wa»i 
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was not made out by this bye-law. The iiiformatioti 
averred that the comitia minora sivesemoria **consisted 
of the president, ” &c. that is, must consist of them, 
and them only, as its constituent members. But the 
bye-law only enacted, that they should be sufficient to 
hold the courtthat they should be a quorum. It 
thus appeared that any other member, or all the other 
members of th^ college might assist at tliecoiirt,aswell 
as the president and censors; nor was it certain that 
their presence was necessary to its being held. The 
court (established by this byc-law% was therefore very 
diflereiit from the one described in the information; 
and there was no proof of the legal existence of such 
a court as that towards which the defendant was 
charged with having acted contonipiuously,—But, 

Lord Ellen BOROUGH held the averment that the 
eo»«(7m»iiwora consisted of the president and censors, 
&c. to be sufficiently made out by the bye-law, eti- 
actingthat they should be sufficient to hold the court: 
which was evidence that the court was legalK’ consti¬ 
tuted,atwhich they were averred to have been present. 

The defendant was found guilly. 

The Attorney General^ Garrow^ Dampier, and C 
Warreuy for the prosecution. 

Nolan and Gurney for the defendant. 

[Attornics, Robtrts ftad Kirkman.} 


Roworth 
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TIi'-rndaT, 

IH'CCinbcr 17. 

nowoRTii V. Wilkes. 


If an articlr iit 


a ci-nrral coin* 
pilation of 
lilf'Httirt' and 
si'iciirf fopirs 
»o niiK'h of a 
book, the ro¬ 
py-riaht of 
wiiirli IS vested 
in another per- 
ton, as to servo 
as a siihstitole 
for It ; thoiis’ti 
tiiere niav iiavo 


A 


CTION f)n the case for |iiratii«g a Imok and cer- 
taiti jiriuts coiituiiic^d in it. 


The first count of the declaration stated, that tlie 
]>1aintitf was the author and proprietor of the copy- 
riji^ht of a certain book, first publisiied within four¬ 
teen years last past, intitleil, “ the art of defence on 


Im ■ei) no iiileii- 
tioii to pirate 
it or to injure 
its sale; this is 
a viohition of 
literal > pro- 
peri>, for 
whiehunartioii 

wdi lie to IV- 
roverdama^es. 
— Tliepropiic- 
tor of a print 
may iimintaiii 
an action a- 
gainst any per¬ 
son who pirates 
it, allliougb his 
name is not in- 
srrihrd on it 
pursuant to the 
directions of 
ttat. 8 O. ‘J. 
c. ir.. j. 1, 


foot with the broadsword, &c.” anti had printed 
anti published for sale divers, to wit fiOO Copies 
thereof; yet that the defendant wrongfully and inju- 
riouslypiiblished, ex post'd to salt*, and sold divers, to 
wit copies of a certain other hook or work, 

entitled “Eiicyclopiedia Londiiiensis, or an universal 
tiictituiarv of arts and sciences and literature,” 
vdiieli had been before that time wronjjffiilly and in¬ 
juriously copied from the said hook ot the plairitifi' 
without his consent.—I'lie eleven followinj*’ counts 
were nc’arly the same; some of them omitting to state 
that the plaintif)' had published the one work, or that 
the defendant had sold lhese(;ond; others stating' that 
the defendant had copied pari of the ]ilaiiitifl's 
work, and exposed his work to sale, without the pJain- 
lifl’sconsent, and others averring only that the {ilaiii- 
tiffwas lawfully entitled to, and had the sole rig ht of 
printing the work in i|nestion.—The thirteenth count 
stated that the plaintifl'afterthe.24th dayof.hme 1777, 
mentioned in a certain act of parliament, made, &c. 
entitled, &c. (17 Cieo. 3. c. 37.) to wit, on, &c. was 


and 
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iind from thcMiceforth hitherto hath ])een and still 
is the pro|»rietor of certain prints, which had 
been theretofore etched in Great Britain, that is to 
say, of a certain print entitled “ Inside Guard,'’ also 
of a certain other print, &.c. and the said plaintitf 
tinring all the time aforesaid had been ajid was law¬ 
ful I v entitled to, and still has and is lawfully entitled 
to the sole right and liberty of [>riutingand n-printing 
the said prints, to w it at, &c. yet the said defendant 
well knowing theprcmises,bnt disregardingthcstatute 
ill such ease made and provided, and contriving, 
&c. to injure the said jdaintirt'so being the projirietor 
of the said prints as aforesaid ; after the said 24 th day 
of June in tin; y(.*ar 1777, and whilst the said {daintifl’ 
w as such proprietor of the said prints as aliuesaid, 
to wit, on, &<‘, and on divers, kc, at iic. aforesaid did 
publish and cause, divers, to wit 3000 copies t»f 
each of the said prints, whereof tlu; said idaintiff'so 
was proprietor as aforesaiil, w ithout the<-onseiit oftkc 
said plaintitr, and against his w ill by means of the 
committingofwhich said last mentioned gritn ances lie 
the said plaintiff hath been and is gri ally injured in 
his said property in the said prints, and hath lost and 
been deprived ofdivers great gains, &.(; to w it, at, &c. 
aforesaid. Thelast countwas exactlythesamestating 
only that lilt* defendant exposed the prints to sale. 

It appeared in evidence that the plaintiff published 
the first edition of histrealiseoiifencing,illustraled with 
engravings in the year 179U, and that contained 
consiilerable novelty, particularly in uniting the 
Austrian and Highland methods of using the broad 

sword. 
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sword. In 1804 he published a tliird and improved 
edition, consisting of 118 pages and a considerable 
number of new plates, at half a guinea a copy. The 
plates had not his name upon them, as the act directs, 
but that of Egertoii, the bookseller.—The defendant 
is editor and proprietor of the Eiicyclopjrdia Londi- 
nensis, a work w hich has been for some time coming 
out in numbers. Proc('ediiig in alphalx-tieal onler, in 
1805 he ha<l arrived at the head “ /Vwciwg;” when 
he published a number with this title, containing 
seventy-five pages of the plaintiff s treatisr, and liiree 
engravings, representing figures in exactly thr same 
attitudes with the plaintifi'V, but disguised by a dif¬ 
ferent costume. About *2000 of this nniuhei of the 
Encyclopa‘dia were sold at cighl-peiici’ a c<»|>y: 
which was notbevoiid the usual sale fd'tlie w(»rk. 

The AtlorneyGeneral^ of counsel for the defendant, 
allowed, that if the nniubev of the Eiic yelopied ia upon 
*^Iiaicing" had been pnhiislied as a separate and dis¬ 
tinct tieatise, it might have been considered a piracy 
of the plaintifi's book, for uiiich an action would lie; 
but contended that, as it formed only a small part 
of a groat compilation of literature, it was no inva¬ 
sion of copyright of which the plaintiff could complain 
in a court of justice. There was here no intention to 
meet the plaintifl[*\s w ork in the market, aiul there w as 
no good reason to suppose that the sale of it had been 
in any degree impaired. In a dictionary of all arts and 
sciences the compiler was justified in taking larger ex¬ 
tracts than in anotherwork ofthesamedescriptionwith 
that copied. The public w ere thus benefited,arid no in¬ 
dividual 
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ilividual siiHereti; since people would never purchase 
t he whole of a voluiuiuous compilation as a substitute 
for a short treatise on any particular art or science. 
There could be here no intention wiiatever to pirate 
the plaintid's work, any more than if the defendant 
had published a few extracts from it in criticising it 
in a Heview.—With respect to the three prints, sup¬ 
posing that they were coj>ied from the plaiutitf's, there 
was a preliminary objection in pf>iiit of law' to his re¬ 
covering. Hi s name was not engraved upon them. 
It was ojdy tlie statute thatrc*sted a property in prints 
in llie publisher; and that, as a condition, required his 
name to app< ar upon them. The plaintiff therefore 
had nohgal remedy under the statute, having iieglcet- 
e<l to comply w ilh the conditions prescribed by it(o). 
— Hut farther, uotwithstaiiding tlie resemblance of 
tlie two sets of plates, tin* out; couhl u;>t bt; considered 
as copies of tin- otliers, since each guard in fencing 
was sucli a positi\t*l^ dilinetl position, that the atti¬ 
tudes of men praiUisingitmust lu'ci ssaril) bt* the same; 
nor could these [uinls be siu h as w(;rt‘ meant to be 


(«) Tlie slat. 8 (i. '1. c. J;$. 
§. l. vests the property of rerta in 
prints in the inventors’ (lesi{;ners, 
\.e. for 1-1 years frinn the day of 
publishing, “wliich shall hetrnly 
engraved,er ith the naru e <>/'l he pro¬ 
prietor, on eai:h plate, and print¬ 
ed on every such printand in¬ 
dicts uii other persons piinting 
the same without the consent of 
the proprietor, the penalty of 
forfeiting the plate, the sheets 

VoL. I. 


on which the prints are copied, 
tiigelher with .5*. for every print, 
&c. The 7 G. 3. e. 38. extends 
to prints taken from any pic¬ 
tures, models, Ac. and enlarges 
the right to 'iH years, without re¬ 
quiring any name to appear on 
the print; and the 17 Geo. 3. 
e. 57 . gives a special action on 
the case to recover damages; 
which apjiears to have been ex 
abundanti eatdeld. 


IL 


protected 
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protected by tht* statute; as they were merely aree>- 
sary to the letter-press, like the diagrams in linelid. 

Lord Ellenborough. —This action is brought for 
prejudice to a work vested in the phiiniifT; and the 
question is, whether the defendant's jmlW j< ation would 
serve as a substitute for it? A Review will not in 
general serve as a substitute for the book reviewed; 
and even there, if so much is extracted that it com¬ 
municates the same knowledge with the original work, 
it is an actionable violation of literary property. The 
intention to pirate is not nece.ssary in an aclion of this 
sort; it is enough that the publication complained of 
is in substance a copy, w'hcreby a work v<*;>tcd in 
another is prejudiced. A compilation of this kind 
may difl'erfrom a treatise published by itself; hut there 
must be certain limits fixed to its transcripts; it must 
not V»e allowed to sweep up all modern wmrks; or 
an Encyclopa’dia would be a revipt. for completely 
4»reakingdowu literarv pn)perly. He re 75 pages have 
been trtinscribed out of t J<{, andtiiat whieli the plaint iff 
sold ihr half a may In* iMUight of llu“ defendant 

fineiiihfpi nce .—As to the jo ints, the fpiestion will he. 
whether ilu* defendant lias i'opied the main design? 
Although the plaintiO's name is not engraved upon 
them, if there has been a piraev, I tiiink tin; }>laintiff 
is entith'd to a verdict on the two last counts of the 
declarati<»n. I'he interest being vested, jjn. common 
law gives the remedy. I ha\i: always acted on the 
case of lieckford v. Hood («); in which llu* court of 


King V 


to) 7 T. B. <520 
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K'mu’s U<'!ich that an autlior, whoso work is 

|)irat«^(l, may iiiuiiitaiii an action on iho case for rla- 
inau;os, aithonji;'h the work was not enteretl at Sta¬ 
tioners’ Hail, ami although it was first pubiislied with¬ 
out th(; name of the autlior aflixed.—But it is still to 
be considered whether there be such a similitude and 
conformity between the prints, that the person who 
executed the one set must have ustjd the others as a 
inotiel. In that case he is a copyist of the main desi^. 
But if the similitude can be .supposed to have arisen 
from accident; or neces.sarily, from the nature of the 
subject; or from the artist having sktJtched designs 
merely from reading the letter-press of the plaintift 's 
w ork,—the dtdeiulant is not answerable. It is remark¬ 
able how ever, that lie has given no evidence to explain 
the similitude or to repeal the presumption w'hich that 
neces-sarily cau.ses.—Ills lordship said he would sav(‘. 
the point as to the directions of the statute not being 
*;omplied with; and therefore direeted the jury to find 
separate damage s for the letter-press and the printfe. 

The filaintifi' had a verdict, witli 70/. for the for¬ 
mer, and 30/. for the latter. 

(•<irroN\ tScarleU, and Comyn, for the plaintifl'. 

'I'ln* Attorvey (ivucral, Richardson^ and Cahhel^ 
for tlie d(‘fcndant. 

[ VHimiio.s and mcknrll.] 


t ide slat. 8 Aim, c. If). Po- 2 Wils. 145. —Tonson r. Col- 
naldson r. Brrkct, 7 P. C. lin-s, I BUr. Hop. 330.— Ihomp- 

8 S.—Millin' n. I'iiylor, 4 Burr, son v. Symonrts. 5 T. R. 41.—. 
2380.—("hapinau v. Pickersgiil, Cary v. Longman, 1 East. 358. 

H 2 Duncan 
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Same day DUNCAN V. ScOTT. 

\ SSIJMPSIT on a foroif^n bill of exchange, dated 
against the Cauo Fraiu'ois, St. Domingo, 4th Dec. 1797, 

drawer of a bill , , i i 

of exchange, if (IrawH ov tile oeleiidant on J. and L. (•ardhener, at 
the deVemilnt* Charleston in North America, for 3,000 Spanish dol- 
w'iXui'cond^ ® months after date, payable to V. Kein, and 

un'derd’ires"- ‘**^^**^*-‘^1 b> the plaintiff.—PlcHS, ttofi assump-^ 

it is iiieiinihciif sit, and tlio statute of limitations.— Keiilieation to the 

on the plaintiff ’ , 

to prove that last plea, tluit plaiiitin had I teen out of the reatin from 
foriraiu?ough the time of the cause of aetion accruing. 

if wa.sii]d<>rse>(l 
to him before 

If iiecatm due. livideiictf heiiig given of the defendant’s hand¬ 
writing, and of the hill having been rt^gnlarly pro¬ 
tested ft>r non-payment by the plaint iff. a \\itnes.s Mas 
called, who .swore that it was afterwards shewn to the 
defendant, with the indorsement upon it, and that he 
then said, he knttw the bill bad not been jiaid; Jn; bad 
given notict! to the drawees not to pay, as be hud re- 
(‘eived no value for it; being master of an American 
ship, he was earrietl into Cap<’ Fram^ois, in St. Dfi- 
mingo, in the year 1797; there he was thrown into 
prison, ami threatened with luiviug his ship conlis- 
I atcd, and being himself gniiiotined, if he did not 
put his narm* to the bill ; tin* object of it was to 
enable W Kein lt> dischaigti anj farther dues that 
might he (‘xacttMl in respt*rt of his ship, w hen he had 
left the island ; Imt V. Kein had afterwards written 
him, that no farther dues were exacted, and that ho 
'vould therefore he subject to no demand as drawer of 

the 
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the bill. It appeared that the plaintiff,from 1707, had 
been residt^nt at Ijaltimore in America.— 

General at lir.st resting the plaintiff’s case here, 

Toppiiv^ for the defendant objected, that t here was 
no proof of thf; indorsement of V, Kein the payee. 

The A Itoruepiienernl (rontended, that tin* necessity 
for this was w aived by the defendant, when he was 
shewn the hill, having ohjected to paying, only on 
the score of hav ing had no r onsideration for it. 

I..(>rd I’.ouoccn.—It docs not appear that 

upon that (H casion tin ic w as any r-onversation con- 
er'rning the iinloiscnn'iit; ainl his silence cannot be 
considered a snflieieut aihni.'ision of the hand-writing 
of the in(h)rsi;r (a). 

The Attorney Gem rid then imdcrtortk to prove this 
by the d<‘p(>sition of one (jordon. themateof an Ame¬ 
rican ship, who beijig about to h-an* lljis country in 
.August last, ha«l been exaniiinal upon interrogatories 
at ihe(‘hit f Justice’s <*hainbers. Accordingly, a (;opy 
of the deposition, whi<*h had been recei\ed from Mr. 
Platt, clerk t(» the Chief Justice, and sign(*d by his 
lordship himself, was put in as evidence. 

'Topping; obj('cted, that either the original deposi¬ 
tion, or an examined copy of it, should be produced; 
as there was no evidence that this (»aper contained 
what had been sworn by the witness. 


Alllioiieh a bill 
of <!xeliani;c 
has hrcii siicwn 
to the ilrawor 
with the uanie 
Ilf tl«' payi'e 

iiiilor^eil upon 
it, anil he 
merely iihjects 
to paying it, 
that he had 
drawn it with- 
nnt considera¬ 
tion ; in an ac¬ 
tion u(;ainst 
him by the iii- 
i.'iiisce, this 
lllH“: not ilis- 
peiisc with le 
i^iiia. priiol'of 
the iudorse- 
mcul. 


A copyofdepo 
sitions sworn 
at a.ledge's 
eliainhcrs, deli¬ 
vered out by 
his clerk, and 
atlested by his 
signature,is ad¬ 
missible evi¬ 
dence, without 
proof of its 
haviu" been cx 
ainincd with 
Uic original. 


(a) Smith v. Chester, 1 T. R. 6r>4. 

11 3 


Lord 
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Lord Lllknbokoikui. —It appears to iiav<' htH u 
delivered out in tlie course ot’ otlice; anti prnndjmuc 
it must be taken to be correct. If it is siispet^ted, that 
some one personated Gordon, and that his signature 
is a forgery, I will send to chambers for the original 
examination. Otherwise, tl»e copy so attested and 
delivered must be received and relied on. This is 
like the office copy of a rule, which, u hen receivetl in 
tlie usual course of office, does not retpiire to be 
proved as an examined copy. The Chief Justice's 
clerk makes copies of these depositions, as th*' clerk 
of the rules, or his deputy, iloes «if the rules (»f 
court (a). 

The deposition w as tlieii read, and pro\ (^d the hand¬ 
writing of V. Kein to the hill. Upon which. 

Topping contended, that the plaintiti'must still be 
nonsuited, as he had not proved hiniself to be lioldta* 
of the bill for a valuable consideration. The hill had 
been draw n by tJie dt'fendunt, vvJien he w as under im¬ 
prisonment; when lie was threatened with death and 
the coutiscatioii of ids propcitv; when he was not a 
fri.^e agent, hut a inert; iustrnmeiit in the hands of 
others. He was clearly not liable upon it to thost* 
who liad extorted it from him; aiid if it was binding 
upon him at all, if it was not a complete nnliity, it 
was at least incumbent on those who sued as iiulorsee.s 
of a bill made under such circumstances, to shew iiow 


(«) Selby V. Harris, Ld. Doug, 50. Bill N. 1*. 229. 

Rayui. TA5. Kiniicrsley v. Oifw, C>ilb. I^iw Ev. 2-1. 


they 
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they cuiiM l»y it; flisit tliey are iiiijoecait holders, and 
that tiuw ^avc fiili value lor it to the indorser. 

'T\\<&Allorm}fGenend inuintaiiied, thatas the protest 
proved the hill to have been in the hands of the plain¬ 
tiff before it became due, it was unnecessary for him 
to shew, in the first instance, what consideration he 
had given for it, and that it lay on the other side to 
impeach his title. Had the indorsement taken place 
after the bill was due, the case would have been 
otherwise, as I lie bill >vouId tlicn have come to the 
plaintiff under (‘irciunstances of suspicion; but before 
a bill is due, full credit is to be given to it, and every 
one Ijas a right to suppose, that the persons whose 
names appear upon it became parties to it regularly 
and for a full consiileration. Under these circum- 
slai)C(‘s, it was lobe presumed, that the indorsee gave 
value for the bill; aiul the onutijnobamli lay upon the 
drawer, if lie <lid not. Tl’here was no doubt, that 
the plaintiff here had received the hill in payment 
gcKHls sold; but he. e<»uld nut anticipate the.dofeiice 
to he set up to tin' a( tion; and it would materially 
sliake the eredit of negotiable seeurilies, if in every 
case the plaintiff must eoiue prepared at the trial 
to prove what valuable cuiisidt'raiion he gave for 
them. 

Lord Ellknbokoih.h hold, that the defendant 
not having been a free agent when he drew tiie bill, 
if was incmiibentouthe plaintiff to give someevidence 
of consideration; and therefore directed a nonsuit. 
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Friil.ix, 
DfC. Hi. 

The lioiiii 
iiiiliti'M't’ <>r u 
bill ofbtiliii;.', 
for v«ilii< , .'iikI 
without iiotite 
ol tiii- iiiooh<'ii- 
ly liftin’ rnii- 
''iijiM’i'. or Ilf 
mty ollii-r cii- 
<’'.imi.t;n»rc 

in l-iir- 
iii”’’i «honIil 
{in i ltiilc- linn 
frniii tiikin:; 
till’ iinlor'ii’- 
iiU'Dt, Ikii an 
nb'olntc riiilit 
to till- I'OOlli ; 
iillbouvili In- 
kni’w that the 
coii'ii'iiur had 
not Incn paid 
till tliL-iii in 
I'ash, 


Tl'.e Attorney General and Scarlett for tlie plaiutifT. 
Topping and JTolroyd for the defeiulant. 

[Attornies, HVjrfons and Meddowcrufl.'] 


T ide Ixtrd C. J. Eyrf/s judg¬ 
ment in Collins r. Martin, 1 llos. 
A Pul. 648. Lawson r. Weston, 
i Esj). Cas. 56. Miller r. Rare, 


1 Bur. 452. Peacofk v. Rhodes, 
6 j 3. Grant u. Vaughan, 3 Burr. 
1516. Smith V. Knox, 3 Esp 
Cas. 40. 


Cl'MiNti f\ Brown. 

rpilOV ftir‘I’j |»ij>fs of Maiioir.t wiitf, tiiitl 2o 

of braiuly. 


TIh^ \< itio.*; aiul Itriuitlifs in <nif‘sti(.ni wen* ronsi^'iictl 
1>y Philip .It aii, u uicn hatil ;it Jt r.soy, to Ktlwttrd 
Mail), in JLontlttii, ttiitl won- shippetl tni hoartl tin* 
Britanni:), of wliit li the (lofontiant was master. The 
phiiijtifl'elaiinetl as assiotiee of the hill of lading; 
whereby they were to bt* tlelivert tl “ mito Kdwartl 
iVlaiii, or to his assigns, he or they pa}iiig freight, 
kc.” 

The sale to main appeared to have taken jilace in 
tin? end of JbOtj; and on thti ‘20th of Oeeembt'r in 
that year, Jean tlrew' a bill on him for ftSii/. at 
3 months, on account (»f tlie brandies, which he ac¬ 
cepted. 
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rcptecl. In February 1807, the goods were shipped 
and on the 1 7th of that month, Jean forwarded a bill 
of lading to Main. This arrived in Lontlon on the 
2.‘3d, and the same day was indorsed to the plaiiitiff. 
On the 7th of March, Jean drew two hills on Main, 
for 1,010/. at 0 iiiontli.s, on account of the wines, 
which were also ac(;epled. But both tliese and the 
former hill of exchange were dishonoured when due; 
Main having hecofiie insolvent, and ahsconde^d from 
his creditors. On the ship’s arrival licre, the plaintiff 
demanrled tin? goods from tln^ (!< fcndant, under the 
hill «if l:idin;H\ and tendered him fr«Mght for them; 
hut he had pre\ionsly deliveretl them to Messrs. Al)el 
and Co., who had a power (ff atU)rney from Jean, to 
sto(> them in Iransitu. 

M lien the ]»resenl action was hroughl, a bill in 
e<juity w as tiled a;::iinst the plaintid', l«.r a tliscovery of 
the consideration he had given for the bill of lading: 
in his answer to which he swears, that at the time 
the indorsement, Main was indebted to him'in 499/. 
for goods sold, and that he tlu'ii ai'(;e})ted hills in 
favour of Main, for sums amounting, together with 
the 499/, m*arly to the \ alue of the w ines and braii- 
tlies,—-all which hills he has since duly satisfied. He 
adds. “ and this depom-nt understood and believed 
at that tiiiuN that the said .35 pipes of Madeira and 
20 pipes of hraiidy had been sold to, and purchased 
by, the said Jidward Main, in the course of trade : 
and aJl/iou^h this deponenl was uwnre that thei/ hud 
7iot been acluatiy paid Jor by the said Mdwurd Jlaht^ 
or by any other pet to this deponent's knowledge, 

vet 
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Z, J £ J««> l*.v ll.e said 

IwiWArd Alaiii. n, tin* eoanse of their biisit.ess to- 

fgiiUm" 


Tlu* Atlormejf General %:iniientWt\, fiiat under these 
cUH'^amt»tancc^ Uie must bi* nottsu’tted. It luul 

iK^<5u dt^dded in JLicklwrrow v. Mason (u), tliui if the 
vomsfuefi indorstj^ the hiii of hidhtfr fin- :i MiliiMc 
coiisidf^ratiou io^^bondjide holder, frif/ioal Hoiice, ihv 
•assignee is entitled to the goods, ami the consignor/s 
deprived of the power he would oiherwiseha\ c lunl, to 
stop them intransitu. The epu'stion here Iherclorf*« as, 
whether the plaintift’was iiid(nsee,for a \alnahlc <‘on- 
sideraiion,—witliont notice—that the gooils lead iitit 
het'ii paid forliy the consignee ? 'J’heonix reason \\ji\ 
the boHO Jide iiulorsee, w itlionl notice, w as placed in a, 
better situation than the consignee, was, that he might 
have reason to supjK»s«‘, that the gojals were paid for, 
and might thus fairlv’ believe, that by his purc hasing 
them, ilo one could be prejndicual; but In* m'ver 
could form any such notions, if he knew tiiat the con- 
signor remained unpaid, and in that case, he ca>iihi be 
m no better condition than the cemsignee?, against 
whom the right to stop in transitu was not disputed. 
At the time of the indorsement hc-re, there had not 
even been a bill drawn for the wiiu s, and the l>iil for 
the brandies, although running, was mere waste paper. 
Tfae plaintdFhimself had expressly acknowledgcnl, he 
was aware the goods bad not been |>aid lor by Main, 
or by any other person. 


(a) 2 T. R. 63. 


Park 
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Park for plaintiff maintained, that by notice in 
lliese casc}< must be understood notice of the consignee's 
insohencgt or of some collusion practised against the 
rights of the consignor. If the opposite doctrine were 
jaw, the discussions in Lickbarrow Mason and the 
other cases had been wholly nugatory; for it would 
have been enough to shew, (which could easily have 
been done) that the indorsees knew the consignors 
had not actiiaiiy received payment. These casc.s 
would be completely overturned ; for in fact, goods 
never are paid for before the arrival of the bill of 
lading, <‘xcept by bills of exchange. The plaintiff 
herte knew' there was one bill nimiing as j>aynient of 
the goods; an<l as Main was at that time in perfectly 
good taedit, there was no notice to the \)laintiff of 
any tiling which could defeat his claim. 

fmrd ELLEMiORoiTon.—The effect of the indorse¬ 
ment of a bill of lading, w here the indorsee i.s holder 
for value*, and w ithout notic e of anv circuinslance to* 
prevent him from Ifoiui fide acci'pting of it, is*to vest 
in him an uncountermandahieauthority to receive the 
goods. 7'he bill of lading does not pass the property. 
bnt tin* right to the possession of it. We have to see 
then, w lu*t her this indorsement be —foravu- 

Inabh' consideration,—and without notice of anv cir- 
cmnstanee which should have induced the plaintiff 
to decline being concerned in the traixsaetion.—On 
tlie 20th December ; io(>, Jean draws a bill for «'>38/. 
on account of the brandies, which is accepted by 
Main. '^I'his was running at the lime of the indorse* 
im*nt. 1 should have great difficulty in saying, that, 
under tliese circuiustauccs, an iudorseiueiit of the biU 
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The in«lorsec of 
a hill of ludinir, 
ill trover for the 
goods is only 
entitled to re¬ 
cover the 
amount of his 
advances upon 
tliem. 
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of lading for a valuable consideration was a nullity. 
1 should shake the security of mercantile transaelions, 
were 1 lo deciilethat no right passes to the imlorsee, 
unless the consignor has been previously paid Jor the 
goods in monies nnnihered. The < onsigiiet; had here 
given a negotiable obligation lo pay. I'his was a 
valnalih' consideration,tlioughnotsJrictly a payment. 
When the plaintiff says in his ans»ver, that he was 
aware the goods were tutt paid lt>r, he ttoU means 
he kmwv the hills were not tlu*n aetnallv salisfn tl. If 
lie knew that Main's acceptances were mere modn- 
shine, then he could not lawfully intervene, to l»ar the 
consignor's right of stojiping at hatisi/ti. lint he had 
notice <»f nothing to prcclndi- him from taking the 
imiorsement, if ignorant of iMain's impending insol¬ 
vency, he f*nly knew' that, instead <»f a cash payment, 
bilks, which were then miming, had hecn accepted for 
the value of the goods. His Lordship ci>mlnde«l, hy 
leaving three questions to the .Inrv: Isl. AVas the 
transaction Ao;e/ //V/c, and not with intent to defraud 
the corisignor ? 2dly, Did the jilaintifl givc a valnahh* 
consideration for the imioiseimait of the hill of lading, 
both as to the wines ami tlichrandii's? ,'hlly. Had he 
notice of any circumstance to pria lndc him from ac¬ 
cepting of the indorsement? 

The Jury having found a verdict for the plaintiff, 
laird Ellenborocoh said, he was entiih'd to da¬ 
mages only to the amount, of the sums lu* had ad¬ 
vanced. In strictness, trover was sidistitutcd for de¬ 
tinue, by which theplaiiitift'got possession of the goods 
themselves; but if the plaintiffhere were in possession 
of the goods, he would be answerable for the surplus 

beyond 
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beyond the ainountof his advances; aiul it would there¬ 
fore, be idle to give him a verdict for the whole value 
of tiie goods, as he would afterwards be obliged to 
refuml.—It was then agreed thattiic damages should 
be settled out of court, upon this jirinciple. 

Park, Paddy, and Holland, for the plaintilf. 

The Attorney General and Pale.y for the defendant. 

( Altoriiie'-, 1‘itlmir \ t’o. aiul C rnwdi r it C« ] 


T'iilr llaillr r. Smith I 11. and 
P. .50'1.—Walh-y Montgo- 
inerry, :i East. .085.—Cuxe v. 
Harden, 4 Eie-t. 211.—Salo¬ 
mons V. Nisscn, 2 T. R. 074.— 


New s(ini V. Thornton, 0 East. 
17 .—Lickharrow v. Mason, 2 

T. R. ()3. 1 H. Bl. 357 . 2. H. 
Bl. 211. 5.T. R. 367- 6 East. 
20. n. S. C. 


KyMI’K AM) OTIIHR.S SuW ERCROPP. 

A SSLJ;MI*SIT for goods .sold and delivered, and 
for yoods bargained and sold.— Plea, the ge¬ 
neral issue. 

On the 10th, 171h, and 24lh days of June last, and 
on the. 1st day of .Inly, the plaintiffs sold by public 
auction to Messrs Kenyon and Co. coffees to the value 
of about 1100/. By the conditions of sale, the goods 
were to be paitl for oil delivery, anti were to be weigh¬ 
ed and taken away within one month from the day 
of sale. These coffees were bought by Kenyon ami 
Co. a.s brokers for the defendant; which was not 
known to the plaintiffs till the 8th of July, on wliich 

day 


Sttmr day. 


If Roods are 
boiiRlit by a 
broker, the 
i>rin('i|>al is lia¬ 
ble to the ven¬ 
dor, if called 
upon when 
payment be¬ 
comes doc; al¬ 
though lie ]litf 
prcvioii,sly paid 
the price oM he 
Roods to the 
broker.—-.8ccw», 
if the «l.iy of 
payment is ui- 
lowoil to pass 
liy, without any 
demand hciii!; 
made upon the 
principal. 
AlthoiiRliROodi, 
arc stopped in 
traiifsitu, the 
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»«*i«lor, aflfr 
tiu' credit im.<< 
expired, may 
recover tar 
them, under a 
count tbrf(oud!i 
bareained and 
sold, if he was 
ready to deli* 
verthemon the 
price being 
paid. 


clay Konyon anti Co. became insolvent. A ffreat parf 
of the coflee had previously ctmie. to the defendant's 
hands, the warrants for the delivery of it from the 
West India Doc^ks, having been given him by Kenyon 
and Co., who had received them from the plaintifls. 
For so much he paid Kenyon and Co. by accepting a 
bill, dated 15th June, drawn by them upon him, for 
75If. at one mouth after date, which was satisfied 
when it became due. The residue of the eoflee was 
stopped by the plaintiffs in transitu. However, at 
the expiration of one month from the differc'id sales 
rcspectivel)^ (called the days of prompt), thc*y sent a 
clerk to demand payment of the clefeiidaut. 'Flu' 
clerk on one of these occasions oflered, on being 
paid, to give him the remaining warrants, although In- 
had them not at that time about him ; but tbedelV iul- 
ant refused to pay, saying, he was advised by hi> 
attorney he was not liable. 

Park now contended, tliat the action could not be 
supported, either for one parcel of eoflee or for tin- 
other. As to the first he argued, that, though in ge¬ 
neral upon a sale to u broker, tin* vendor may eomc- 
upon the prineipal when dise<uered; the iloetrine 
must be taken w ith this qualification, that the prin¬ 
cipal has not previously paid the price of the goods to 
his broker, Itut, it w ould be a monstrous in justice to 
permit the vendor, after giving credit to the broker 
alone, and after lying by till the latter receives the 
jnoney from the prineipal, to resort to the principal 
w ho lias already paid. Here the defendant would 
have been liable to the plaintiffs to a certain extent, 
had they intcrvem;d in time; but it was too late, after 

indueiiig 
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ifiJiicinu him to pay to the person who had hoiig^ht 
the fi;oo<is for him, under the idea, that they were 
satisfied with the solvency of the broker, and did not 
look beyond him.-—A» to that part of the cotfee 
which had been stoppedtnthe plaintiffs could 
not recover the value of it, either under the count for 
Roods sold and delivered, as it had not been delivered, 
or under the count for Roods bargained and sold, as 
the wan ants hafi not betni regularly tendered to the 
defendant. I’o remler this bargain and sale binding 
on him, it was incumbent on the plaintitls to enable 
Iiiin to enjoy the benefit of it; but in fact, the goods 
had been eoinjih.'tely withheld from him, and the con¬ 
tract had been thereby rescinded. 

The /l//oi’//ciyfir<.’»uT«/ontbeotber side, insisted that 
fhi.s ease could not be distinguished from Waring v. 
Favenek (a). The goods being sold to be paid for 
at certain <lays, the plaintitls had no concern with any 
transaeti(ms betweeuthe parties tillthosedays arrived- 
Jt might be an act of kindness in the defendant, to 
give this acceptance to Kenyon and Co. on the 15th 
of June; but if it was a payment for the coffees, it 
was a payment in his own wrong. If the day of prompt 
had beiMi suflered to pass by w ithout any deman<l bi*- 
iiigmade on the iJefeudaiit, the case would have been 
altered; but to hold him discharged under the actual 
circumstances, would be to allow a set-off between 
him and his own broker.—The defendant's refusal to 
pay for the goods stopped in transitu dispensed wifi* 
a tender of the warrants. 


in 


(o) Ante 85. 


J^ord 
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Lord Ellen BOROUGH. —A person .‘'Cllitit!: "oods is 
not confined to the credit of a broker v, ho buys them ; 
but may resort to the principal on whose account they 
are bought; and he is no more aflected by the state 
of accounts between the tw'o, than I shonld be, were 
I to deliver goods to a man's sc'rvant i>nrsuant to his 
order, by the consideration of whether the servant 
was indebted to the master, or tlie master to the ser¬ 
vant. If he lets the day of payment go by, he may 
lead the principal into a supposition, that he relics 
solely on the broker; and if in that case Iheprh eof 
the goods has been paid to tlie broker, on account of 
this deception, the principal shall be discharged. But 
here payment w as demanded of the defemlant on tlie 
several days it became due, and no reas(»n was gi\en 
him to believe that his broker alone was trusted, 
lie has received a great part of the coflee, and eiijiiv e<l 
the benefit of it; the right of the veiuhirs is eniire, 
unless lie has paid them, or som<‘person authori/ed by 
them to ree<*ive payment; Kenyon and C’o. had iu> 
sneh authority ; therefore he is still liable.—The rest 
of the eoft(*e was stopped, <»nly to prei entity getting 
into tin? hands of the in.Miivenl brokers ; and as pay- 
iiieiit was to pree<.*de the delivery, it was enough if 
the plaintilfs, on being pai<l, wa re ready to liave de¬ 
livered it. 

V erdict for the plaintifls. 

Tin? Allorney (iencml and lioUund fof the plaintiff's. 

Park and Scarle.lt for the defendant. 


[ Anomies, Crowder Sc ('o. and Sewrte.} 

lllBBEKT 
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Hibbert V, Shek and another. 

A ssumpsit tor goods bargaiuj^d and sold.r— 
Plea, the general issue. 

At a public sale, on the 9th of April last, the de¬ 
fendants puj'chased of the plaintid', by sample, sixteen 
hogsheads of sugar, at eighty shillings per cM't. On 
evaminingtliesiigars purchased,itwas found that they 
by no incuns coi l i sponded in colour w ilh the samples; 
and in the o|>inionof the brokers who then saw them, 
theywerelessvaluahlebylivi'orsix shillings abnndred 
weight. I'he plaintitT nevertheless, rc<juircd that the 
defendants shoidd lake the sugars, on being allowed a 
<-oinpt‘nsuiion for the inferiority; insisting thal, ac- 

coi’fliug t«j the usage of the trade, where samplt's liaie 
been dra\> nwilhoiit fraud, and the bulk nota ilhsland • 
ing pr(»ves inferior, sworn brokt-rsare to beefill 'dm 
to estimate the ditference, and tlu' vendor making 
an allowaiiee Ibr this, llic pun'haser must stand 
to his bargain.—'i'lie ticfeiidants refused to areedeto 
this proposal; as they alb'gcd tlu; sugars wt;re unlit 
for the purpose for which they had bought them. 

It appeared thal the hogsheads of sugar in question 
arrived in the West India docks in the eml of ISovein- 
her 1800, and tliat in pursuance of the deck act, as 
they were landed, samples were taken, whn I) were 
the samples exhibited at the sale on liieOth of April 
following. From being exposed to the air d nring fids 
long interval, they had become much whiter than 
VoL. I. I when 


.Saliirday, 
Dec. l‘j. 


In lilt! Sale of 
frumls by Haiii- 

ple, ii'thfbulk 
dws nnt ac¬ 
cord witli tbc 
sample, the 
purchaser is 
not boiinil to 
accept orpaj 
for the coixl'^. 
on any terms ; 
altliiuifrli no 
iraiiii was iii- 
teiiiled (.a the 
partol'the \eji- 
dor, and al- 
tho)ii(h the CMS- 
tom nr.; Inn •* 
beonthatiinder 
>ui-li rire'.ini- 
stiinee'^, the 
hrir^uni shall 
s; -lid eood 
upon an 
iilhnvaiiee Ih 
iii.i made tor 

the mil MJil's. 
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when originally taken, or than fresh samples drawn 
on the nth of April; although tlie latter, on being 
produced to the jury, now appeared nearly nf the 
same hue. The witnesses stated, that both were of 
equal grain, and likely to contain the same «|naiitity of 
saccarine matter, so that at the time of the sale thev 
would have been of equal value to the sugar baker; 
but that for retail much more depends upon the colour 
than the quality.—The act of parliament enables the 
importer of sugars at any time to obtain fresh samples; 
while the purchaser at a public sale has no means of 
knowingwhen the samples exhibited have been draw n. 

The plaintiirs counsel rested their ras(* cliiefly on 
the usage; v.iiich, they contemhul, must govern and 
ex]>lain the contract between the parlies, lii .•support 
of it, si'veral brokers of great experi< m e wt re exa¬ 
mined, who sw'ore, that making an allow ance for the 
difference, was the common mode t»f sellling disputes 
■of this kind ; although the) ha<l know ii a few* in¬ 
stance's where, hy consent, the sugars had been re¬ 
turned to the vendor. 

Lord Ei.lenboroi on.—T!ie (jneslion here i.s, 
whether the eontract hasbeeu .sul.)stantiallyperforin<*d. 
Does the sugar accord with the sample t;xhihited at 
the sale? If 1 hnv a commodity wholly discordant to 
that w hich is |)romised me, 1 am nut bound to accept 
•»f a compensation for the dissimilarity, ’^riiisisnot 
a performance of the contract. And though then* 
shuuhl prevail an habitual mode of arrangeintait be¬ 
tween dealers in the article, I liave always a right to 
say, “ is this what 1 meant to purchase?'’ A spirit of 

candor 
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candor and accommodation may lead to a compromise 
between the parties; but the legal mode of dealing is, 
that, if the article agreed on is not furnished, I mav 
reject it and keep mymoney in raypo<;ket.—It appears 
that with respect to sugars, there wpll be a difference 
betweenthebulk and the sample, where the sample has 
been for some lime exposed to the air; and if the party 
liad full notice when the sample was drawn, he might 
be expecte<l to calculate upon the difference; but all 
that i.scoinmunicated at these sales is,that tliesugars of 
w'hicli samples ar<^ produced lie in tlie Docks and the 
biilders have a right to presume that the samples ijave 
been recently draw n. Did the sugar in question then 
ac<‘ord in quality with the sample, and was it lit for 
the pnrp<»ses in the cunteinplation of the purchasers? 

Verdi« t fur the defendants (a). 

The AHormy and T. J/oerc, for 

the plaintiH'. 

J*aik and Murryut for the defendant. 


[ AjtoiiiU-s, n'mltr Wo. anil ] 


(a) Tlie jtriiu-ipU- of tins surcd, by tendering any increase 
case has been applied to niiiiiy of premium, require tlie under* 
other contracts. Thux, in in- 'vritcrs to confirm it. I'hc ri'k is 
suraucc, a material couce.ilmcnt not that bargained for.—Carter ». 
even from accident, negligence, Boehm, 3 burr. 19 O 9 .—Ratclifle 
inadvertency or mistake, is fatal r. Shoolbicd, Park, 181. Mar- 
tothe policy} nor can the as- shall 349.—Eiuerig t, 1. p. 30, 
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Beckwith 
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Same day. 


Beckwith and otheks v Svdebotham. 


If the owner 
of a hip re- 
c*eiv(‘H a letter 
from the cap¬ 
tain,written on 
her arrival in 
a fon igii port, 
giving such an 
account of her 
as to render it 
probable that 
she must re¬ 
main therefor 
the f :>rpose of 
belli;; repaired, 
beyond the 
time lhatwould 
benecessarytbr 
her to take' in 
her cargo. this 
letter need not 
be communi¬ 
cated to the un¬ 
derwriter'., in 
etfecting a po¬ 
licy of insu¬ 
rance upon her 
at and from tiic 
foreign port 
to a )iort iM 
England ^ un¬ 
less informati¬ 
on on the sub¬ 
ject be parti¬ 
cularly called 
for. 


\ SSUMPSIT on a policy of insurance, on the ship 
Earl of Wycoiiil'c and her cargo, at and from 
Pictou in Wova Scotia to Liverpool. 

The ship having arrived at Pictou on the lOlh of 
May 1803, saileti on her homeward-bound voyage on 
the 2d of September; but ineetiiigwitb storm v w eutlier 
was obliged to put into Halifax on tbeOth ofOclober, 
so disabled a." to be unlit to prosecute the voyage. Tlit^ 
policy was executed on the lOth of June. 

The first defence s<‘t up by the uiiderwritt rs was, 
that the .ship w hen she sailed from Pictou w as not sea¬ 
worthy. '^ro make out lliis, tiu'deposition was read 
of a man who had surveyed her on her arrival at 
Jlaiifax, and who spoke to a great many ileficiencies 
which he had discovereil in iier. 

The Altorney General for the defendant then pro» 
posed to call several eminent surveyors of ships who 
had ncx er .seen the Earl of Wycombe, and to prove 
by their evidence, tliatashi]>in the state in which she 
was sw'orn to have been on the 12th of October at 
Halifax,.could not have been seaworthy on tlie 2d of 
September at Pictou. 


Garron 
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Garrowtov tbeplaiutiffs objected that this was an 
inference which it v an for the jury to draw, if the 
facts M ould warrant it; and pointed out the prejudice 
that might arise from asking the opinion of a witness 
on a statcMnent, which might be false, and was at 
any rate cx parte. But, 

Lord Ellen BoaouoH held tliat this was like ex- Uponaqnes- 

. . ... . lion conccrn- 

ainining a physician or surgeon to say, whether upon ingthc seavror* 

such and such syinptonis, a person whose life was lh!pr«ftpr^hc 

insured could at the time of the insurance have been 

in a good stat<* of health. W here there was a mat- 

ter <»1 skill or science to be decided, the iurv might prrifncedsinp- 

* ~ writjht^iwho 

be assist!id by the opinion of those peculiarly ac- ncv.r saw h*r 
quainted with it from their professions or pursuits, wiirthor. 
As the truth ot the facts stated to them was not 
certainly known, their opinion luiglit not go for 
much; but still it was admissible evidence. The worthy ot not. 
prejudice alluded to might be remove<l by asking 
them in cross-examination, what they should think 
upon the statement of facts contended for bn the 
other side. 

The wutnessos were then examined (n) ; but did 
not give anj very decided ojiinion. 

TheylWfnvtry General next insisted, that at the time 
of eflecting the policy there iiad not been a pniper dis¬ 
closure to the underwriters. J nmiediately before this, 
a letter had been receiv(.*d from the captain of the ship, 
dated at Pictou, on the lllh of May; in which he 


(a). Peak. Law. Ev. 19 O, 1£)1.— 

1 3 


states 
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states! thefiama^es lie hadeiicoimtered on the outward 
bound voyage, and describes the ship as being then 
luiseaworthy, and standing in need of a gn^at many 
repairs. The Attorney General ailowed that after the 
decision in Hayward c.Ilogersfa), whatever fonns an 
ingredient in seaivortliiness need not he disidosed by 
the assured to the uinlerwriter, unless information on 
the subject is particularly called for; as an assured 
impliedly warrants thesliip to be seaworthy. But still 
there mustbea di.sclosure ofeverycirrumstane»\> hieh 
will increase the risk; and if the eontt.'iits ol‘ this h t- 
tcr .shewed the risk to be greater than tin* uiideiwri¬ 
ters might otherwi.se have n^asonably supposed, then 
it ought to have been eomnmu\eat^^d to them, lor the 
purpose of enal)ling tlu in to :i|>poiiioii the preiiiiuui, 
although not for the purpose of informing them as tt! 
the .seaworthine.ss of tin- lessel. But it was clear 
that from the very rlisabled state in w hich the Karl 
of Wycombe was described to have hern on Jier 
•arrival at Pictou, she must be detained there to be 
repaired mneh longe r than would be ner-essary to 
take in her cargo, e\en if she should at last sail in 
a state f>f complete equipment; and that the risk 
which the underwriters were Jed to consider as a 
summer risk, would b(; turned into a winter one, 
wiiich was much more dangerous, and from wlii< h 
the loss had actually happeiud. 

The letter was given in evidence, and it was al¬ 
lowed that it had not been coiiimunieat(‘d when the 
policy was effected. 


(a) 4 East. 5(K>. 


Lord 
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Lord LLLiiNUOROtujH upon this part of the ease 
said, that if it necessary to have disclosed this let¬ 
ter as goveriiinj^- the time when the ship would sail, it 
would in all (;ases be necessary to inform the under¬ 
writers where any repairs were wanting; and he be¬ 
lieved it very frequently happened, that a ship must 
have sometliing done to her before she would said on 
her honi(!ward-bound voyage. If the underwriters 
wishi’d to have particular information upon this subr 
ject, they ought to ask for it; and if they were dis¬ 
posed only to insure a voyagt* made during a parti¬ 
cular season of the year, they should (as was com- 
laoniy done with Jamaica ships) insert a warranty 
in the \)olicy. tl\at die ship shall sail on or before 
a certain day lie ihercfirc thought the coiumuiii- 
cation of die cajitain's hdter as little necessary, to 
shew the probable stay of the ship at Pietou, as to 
shew whether she was seaworthy before the com- 
menceinent of the voyage. 

The plaintifl's had a verdict. 

(Jarroiv, Park, and Clarke for the plaintiffs. 

The Attoructf (Mineral and Holroyd for the de¬ 
fendant. 


f AUomi<‘s, ft’indle and iW'DouflraJ/.J 


Carter v.Boehm 3 Burr. 1 tK)5. 11. T. 1782 . Park, 229 .—Marsb, 

—Shoolbrcd ». Nutt. Sift, after book I. c, 10 . 


I 4 


Waithmak 
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Some day. 


Waithman and anothkr, v. Waki;fii:ld, Esc*. 


Alihniiclialiiif:- 
bnnd is not co- 
habitinsnith 
his wife, jet if 
slie iiiiprovi- 
drntly takes up 
Koods of a 
tradesman, for 
ts'hich he would 
not otherwise 
be liable, he as¬ 
sents to the 
contract, if 
having anycon* 
trout over the 
goods, he does 
not cause them 
to be returned 
to tile vendor. 
—A husband is 
liable for in - 
ressaries fur- 
nishc<l to hi.s 
v.ife suitable to 
the appearani c 
ill life he per¬ 
mits her to as- 
siiiiie. though 
srtrally beyond 
his degret or 
his eiieniii- 
sr.-nict■ Hut 
if a ti adrsniaii 
trusts a marri¬ 
ed woman, de- 
etited by the 
false apiM'ar- 
anee sht a.s- 
.siiiiu '.when by 
4 antioiis enrpii- 
nes he liiiijht 
have aseer- 
f.iitu d her real 
.situation, he 
«aiiiiot eonie 
upon llie hus¬ 
band lieyoiid 
the extent to 
wliieh those on ■ 
(|iiiri<'S would 
lia\e shewn 
him to be le- 
sponsible. 


A SSUMPSIT for jjoods sold and delivered. Plea, 
tlie geiieial issue. 

The plaintiffs are linen drapers in Fleet street, and 
brought this action against Mr. VV'aketield, a barris¬ 
ter at law, to recover the sum of 34/. 13.v. being the 
value of certain articles of tlress supplicti to his wife. 

The goods in fiuestion uere fnriiishetJ in the t nd 
of December 1805, at a lime \\lu*n the defendant tiiti 
not cohabit with liis wife, but oc<‘a.siona»lv saw her. 
M hen she ordered them of the plaintiffs, she calletl at 
their shop, attended l>y a man dressed a.s a livery ser¬ 
vant, and talkt'd 4d*lier Inisband lia\ing just tak<‘U a 
new house, wliich he was about to lit up in a side <d' 
elegance. 8he luTsr.-lf was then living in luinisluMl lod¬ 
gings, having without his knowledge removed from a 
hoarfling house in which he had placed her. Soon 
after she had the things, a clerk f)f the plaintiffs called 
upon her, and insisted upon either ha\ing them ha<‘k 
again, or being immediately paid for them. Upon this 
occasion the defendant was present, and lie wished 
that all the articles should he returned; but Mrs. 
M a keheld using very ^ iolent language refused to giu* 
up any part of them.—'riiey consisted f>f iiiaterials 
for making u[) eight or ten iu.sliioiiahie dresses. 


The defence w as, that these goods were neither 
necessaries, nor suitable to tlie circumstances of the 
defendant; and that therefore, as he was not living 
with hi.s wife when they were sui>plied to her, he was 

not 
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not for them. In support of this, it appeared that 
B))ortl\ isi'fore, slic had a well-furnished wardrobe for 
a lady iu the middling rank of life, which the judge 
held the jury might presume to have been given her 
by her husband; and that his whole income amount¬ 
ed to one hundred pounds a year, allowed him by 
his brother. 

Lord Ellen borough.—W here a husband is living 
in the same house w'ith his wife, he is liable to any 
e.xtent for goods winch he permits her to receive 
there; she is considered as his agent, and the law im- 
plie s a promise on his part to pay the value. If they 
at e not cohabiting, then he is in general, only liable for 
such necessaries as from his situation inlife it is his du¬ 
ty to supply to her. lint even w here they are parted, 
if the husband has any controul over goods inipro- 
vidently ordered by the wife, so as to liuveit in his 
power to return them to the vendor, and he 
<lo<‘s not ref urn tlieni, or eausc them to ]>e returiuHl, 
he adopts her act, and rciulcrs himself an.Avcrahh'. 
]Nor is it any excuse in law , that the wife is un¬ 
manageable and disobedient; as he mu-jt he supposed 
to exercise his marital rights and to n gulate hereoie 
cliu;t. Therefore, if when the plainliti's' elerk in this 
ease re(|iiired tin goods to be delivered back, they had 
not been eloigned, but were at that moment in tlie 
house, it was the defendanrs duty to have compelled 
the redelivery, ajid the plaintiffs are iutitled to a ver¬ 
dict.—Again, however low^ a man’s circumstances 
maybe, if he allows his wdfe to assume an appearance 
which be is unable to support.be is answ erable for the 
consequeiices.Wlieii a tradesman is thereby deceived, 

the 


m 



Cases at ntsi prujs, 

th<5 loss must ^11 upon him who oonnivcH af the de¬ 
ception. Whatever may be the hiiK)>an(rK tU y;i oe, he 
sends his wife out into the world with a credit < (»r- 
respontlinf? to the rank in life in which, by Ids sano- 
fioD, she affects to be placed; and if the prescui de¬ 
fendant was at all privy to his wife’s going nhout at- 
tended by a footman, and pretendiii;;' to he in ;i state 
of affluence, heniay he liable to a};reat«‘r extent than 
if he had confined her to a mode of life suitable to 
his narrow fortune.—However, it is the duty of trades¬ 
men to make eiujuirios before tnistinir a niarrietl 
woman who is a strani»'er to llieiu ; and Ifu* plaintilis 
•h) not seem to have taken the pains they were hound 
to do, to asrertain the defendant's resj)onsihilil\, 
Therefore, as tlu y havr* trusted his wife for want of 
information which niiirht easily have been obtained, 
if they reeei\e a verdict at all, their dtMnaml ^ilionhl 
he r«?dnced to the eharu:e for necessaries stdtahle to 
the eireumstances of the d(;fendant. 

The jrtry notwithstandinjr i*ave the plaintifl's a \er* 
diet for the full sum of .‘)4A I3v. 

Park and Holland for the jdaintifi's. 

The Attorney General, Garroir. and IMorryat for 
the defendant. 

[Attornics, Sn^h and AdJin.l 


Vide Etberin^on v. Parrott, 
1 Salk. 118.—^Manby v. Scott, 
1 Sid. 109 .—Manwaring v. 
Sands, 2 Str. 7 CH).—Bolton i’. 


Prontic <‘,2 Stra. 1214.—Harris 
V. Morris. 4 Esp. Ciis. 41.— 
Bui. N. P. 135.—Peak, Law 
Ev. 235, 6. 


(ioRUON 
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Gordon v. Rimmixgton. 


Monday, 
Dec, ill. 


T his was ail action on a policy of insurance on 
the plaintiff’s commission and privileges as cap¬ 
tain of the ship Ueliam:c, from Bristol to the coast of 
Africa, during her stay and trade there, and from 
thence to all or any of tlie West India hslauds. The 
tle*eluration stute<l the loss to he by Jit'c, in order to 
prevent the vessel and her cargo from falling into the 
hands ot the kina's enemies. 


If the captain 
of a diip insur' 
cd bums her 
to prevent her 
from falliiin; in¬ 
to the hands of 
the enemy, Ibi* 
IS a loss hy fire 
within tlie 
meaning of the 
polity. 


'riu' Reliance sailed from Bristol on the 4th of May 
1801, and arrived on tlie ct>ast of Africa about the 
middle of June. On tin.- 24th of that montli, being 
then in tin? rivt r (iandtia, she was chased by a French 
privateer, of greatly superior strength. She trictl to 
escape; but finding that the privateer rapidly gained 
upon her, the ca}>tuin ami erevv di.scharged’her guns 
down her haltdiways, and having si-l her tni fire in 
several places, rowed ashort; in tlie hnig boat. 

The facts were not dispntetl; and the only ques¬ 
tion was, whether this was a lo'^s b\ lire and vv ithin 
the perils insured against? 

Lord Ellenborougii.— The case is new ; but f 
am clearly of opinion, that the plaintiff is entitled to 
recover J*tre is expressly iiieiitioned in the policy, as 
one of the perils against which the underwriters under¬ 
take to indemnify the assured; and if the ship is de¬ 
stroyed 
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stroyed by fire, it is of no consequence whether this 
is occasioned by a common accident, or by li<;htiiin^, 
or by an act done in duty to l.lie siate. N )r can it 
make any difference w'hether the ship is tlui des¬ 
troyed by third persons, subjects of liie kiou', or l>y 
the captain and crew acting wdth loyalty and n <od 
faith. Fire is still the causa causaus, and tin* I<t>s is 
covered by the policy. 

Verdict for the defendant. 

The Atlornci/ (wcueraiuiui Oauipicr for the plaintiff. 

Garrow for the defendant. 

f.XttonitCM, f^rri and Amsm-W/.J 


Although this point of insu¬ 
rance law l)e new in England, it 
has long been decided in foreign 
countries that, as the master is 
justified in burning the ship un¬ 
der such circumstances, the in¬ 
surer is liable for tbe loss. Po- 
thicr, h. t. n. 53. Valin, art. 2(J. 


h. f, it has been held, that 
the insurer is liable, jl a ship is 
burnt, without any fault in the 
master, from an apprehension 
that she has the plague on board, 
and to prevent the infection from 
.spreading. Eiiierigon, torn. i. 
p 434. 


Same day. 


If money ha.s 
been obtained 
by means of .a 
frand,an action 
for money had 
and received 
lies to recover 
It back; to 
which it is no 
answer, that 
the defendant 
is really enti¬ 
tled to the mo- 


Crockfokl) V. Winter. 

A ssumpsit for money had received. Plea, 
the general issue. 

On the 26th Nov. 1790, Ann Watson made her last 

will; whereby “ she gave and bequeathed 500/. 3 per 

cent. 


nej', ifliis right 

to it depends upon a question not of common law jurisdiction 
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cent, consolidated annuities to trustees (of whom die 
plaintiff is the survivor) in trust, to pay the interest and 
dividencis thereof unto her daughter Elizabeth Troup, 
w ife of James Troup, during the term of her natural 
life; and the like sum, in trust, to pay the interest and 
dividends thereof unto Ann Winter, the testatrix’s 
other daughter, w ife of William Winter, during the 
term of her natural life; and upon this further trust, 
that upon Jhe decease of each or cither of them the 
said lilizuhetliTroupor Ann Winter, the said trustees 
shouhl sell thesaid 500/. so given to each of them for 
life, and pay and divide the same equally to and 
amongst the separate and rt‘s|>ective children of the 
saici Elizabeth IVonp and Ann Winter, share and 
share alike, as they should severally attain their re¬ 
spective ages of 21 years." The testatrix died soou 
after making her will. 

Ill August ItK)I, Aim Winter having been some 
years ileaci, the defendant, her son, came to tho 
iiank of Englaml, and claimed, as being her only sur¬ 
viving child, and having attained the age of 2!, to 
have the 500/. 3 per cents, transferred into his name. 
11»‘ was toUl, it was necessary to produce a certificate 
of the marriage of his mother with William Winter 
A certificate was in the sequel produced accordingly, 
purporting to be signed by the Uev. William Hague, 
and stating a marriage to have been celebrated by 
the Uev. John Uogartli, on the 11 th day of March, 
1782, at the chapel of All ISaints, in Newcastle-upon- 
Tync, between William Winter, of the parish of 

Chapton, in the comity of Nortliumberlarid, and Ann 

Watson. 
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Watson, spinster, of the said chapelry, in the presence 
of Robert Longstaff and Margaret Kilpatrick, attest¬ 
ing witnesses to the register. 

The Bank officers still required an affidavit of the 
genuineness of this certificate; upon which, William 
Winter the father Avent before the Lord Mayor, and 
swore that he had seen it copied from the register, 
and signed by Mr. Hague. A rt^gular certificate of 
the defendant’s baptism having been likewisefurnish- 
ed the stock was transferred into his name, and lie soon 
after sold it for 284/. 7s. 6d. To recover this sutii, 
with interest, was the object of the present action. 

On the part of the plaintiffit war* proved, that the 
certificate of the marriage was a forgery. William 
Winter, the father, had ol)tain«*d a certificat<^ from the 
curate of All Saints, in Newcastle, regularly taken 
from the register of that chapelry, of the ^ery saim* 
tenor; ejccept that the nanu's of the parties st*»od 
“ John Hastings ami Ann Wilson. ’ This he hud 
copied w'ilh great nicety, snhstituiing his own naim-, 
and that of Ann Watson, his supposed wife.--The 
plaint id's case being closed, 

The AlIorney General, fiir the (hd’endant, allowing 
the above facts to he true, still maintained that he 
should entitle himself to a v er<lict. He .should prove, 
lliat notwithstanding this forgery, a marriage had 
been regularlv celebrated betwfen William Winter 
and Ann Watson, on the 11th day of March, 1782, 
at All Saints in Newcastle. This was actually the 

marriage 
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marria^^e mentioned in the register hetwcvu John 
HHsiiiiijs and Ann Wilson. The defendant’s father 
and mother, for spnie family reasons, had assumed 
the«e feigned names, and had been married under 
them;as would besworn by IMai^aret Kilpatrick, the 
sur\iving attesting witness, and, if necessary, by Wil¬ 
liam Winter himself. The latter, thinking thatdifli- 
cidties might arise at the Bank from the feigned names 
in the eeililicate, liad copied it, inserting the trucoaes; 
but this was entirely without the kn(»wledge of the 
defendant, who therefore appearing to be legitimate, 
would be entitltMl to retain the legacy which he had 
receive<l, and which he might at any time recover 
back, if tin- present action should be held to be 
maintainable. 

I,ord Eci.kn noKoi <;ii,—Assuming that a regular 
marriage did takt' place, and can be established, 1 still 
tliinkthat tliereought to be a verdict for the plaintift“. 
The <pie.stion as to the defendant s right to the legacy 
cannot properlv he <lecided here, but must be left 
open to the spiritual court. By means of a false 
\oueher, he disp(>.s.sts.sed the trustee of money, which 
the latter hail a right to hold, till the pi)iiit was duly 
ascertained, who was legally entitled to it. I will 
assume that the ilefcmlant was not privy to the fraud ; 
but bis fatlier was his agent; and for the iVainls of an 
agi’ut, the principal is civillif liable. J’he plaintiffhas 
a right to be replaced in thesituation in which he stoo<l 
before the fraud was pi actised uj)on him; leaving > on 
to litigate the epuistion in the proper forum. Other¬ 
wise, by means of fraud, all .sorts ol testamentary 
ijiicstions might b<' brought into the (a)urts ot c(»m- 

moil 


ra 
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nion iaw. If the parties were married, you have a 
good case in the ecclesiastical court; and perhaps a 
question of some nicety may arise there, whether, they 
living as man and wife, and the testatrix considering 
the defendant as their legitimate sou, he would or 
would not, either way, beentitled to die legacy. But 
these are questions alieni fori; and to discuss th(‘ni 
here, would be to permit the defendant to take ad¬ 
vantage of the fraud of his agent. 

The Attorney General urged, tliat this action for 
money had and received was an equitable action, in 
which substantial justice was to he done hidw c<‘u tin; 
parties, accordingto their respective rights; and pul 
tin* case of theofiligee of a valid bond by means of a 
trick, getting payment of the bond from tin* executor 
of the obligor: under which circumstances, be con¬ 
tended, no action w'ould lie at the suit of the executor, 
to recover tlie money back. 

Lord Ellf.m’.orough. —Equity here r(‘qiiires that 
the parties should In-replace din their former sit nation, 
AVhatever it might bt? with questions jnoperly of 
common law jurisdi<*tion, such us belong to anotlier 
tribunal cannot be thus enteu tained. I ought not to 
trv any testamentarv cause which does not arise before 

V * • 

me incidiaitally. '^I'lierefore, although a marriage 
should be proved, 1 will direct the jury, that this is 
no answer to the present action, and tliat he who 
obtains money by means of a forged voucher can¬ 
not retain it. 
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It was then agreed to go into evidence of the mar- 
riage ,—for this purpose, that if the fact was made out 
to the satisfaction of the jury, the defendant should 
be at liberty to move to set aside the verdict for the 
plaintiff, and to enter a nonsuit. Accordingly Mrs. 
Margaret Wood (late Margaret Kilpatrick) w'as 
called, and sw'ore that she was present at the mar¬ 
riage of William Winter and Ann Watson, under 
feigned names, as above <lescribed, and tliat for some 
time after the marriage they had resided in her house. 
She was corroboratetl by William Winter himself, 
who alleged as a reason for assuming a feigned name, 
that he was at the time tutor in a gentleman's family, 
who he apprehended would have tinned him off, on 
learning that he was married. 

However, there wi re various contradictions in the 
evidence of both the witnesses: and the jury found 
that tliere had been 9/0 marriage. 

The plaintiff had a \enlict for the iiroducc* of the 
stock ; Ind Lord Ellenborough would not allow in- 
tt'resl, saying that tiu* fraud did not take this case 
out of the rule In* had formerly laid down. 

fiarroH', Park, and for tin* plaintiff. 

Tin* AUornvy (h'n(ml .md .d«dr<?CA*for the defen¬ 
dant. 

(Alfornicf, Jl'tnhr Co. and JUcymott.] 


Althoiicli nin> 
ni;y ha.s iwoii 
obtained fraii. 
duicntly, inte¬ 
rest will in>t be 
allowed upon it 
on that areoiiiit 
in an action of 
as.siinip*<it to re¬ 
cover it back. 


t'ide De Havilland r. Bowerbank, itnte 50. 

V'OL. I. K Bj-nnett 
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Same day. 


Bennett v . Farnell. 


A bill of ex¬ 
change made 
p.ayalde to a 
fictitious per- 
Hon or his order, 
is neither iii ef- 
feet payable to 
the order of the 
drawer, nor to 
bearer, but i« 
completely 
void. However, 
if money paid 
by the holder 
of such a bill, 
a.stheroii$idcr' 
ation for its be- 
inR indorsed to 
him, Rets into 
the hands of 
the aeeeptor.it 
iiiav he reco¬ 
vered hack as 
mnnes had and 
re.-eived 


rpHIS was an action against the dcfentlant as 
acceptor of a Itill of exchange for ,i?500. dated 
25th March 1805, at two mouths after date. 

The first count of the tleclaration, in which the, 
plaintiff claimed as indorsee, stated the hill to liave 
heeri tJrawii hy Kohert Ahiiev, payahle to the enlt'i* 
of the said Rohert, by tlu? name and addition of 
George Abney, esq. and after being aee<‘ple<l !>y tin' 
defendant, to have been indorsed by Robert Abney 
to the plaintiff In the st^eond eonnt the plaintiff 
claimed as bearer; and liaviiig set out the bill as 
drawn by Robert Abney, payable to(ieorg<‘ Abney, 
e.sq.or order, an<l accepted by tin* defendant, it a\er- 
red, “that Mhen the said lasl-nuntioned bill ofex- 
■“ changi* was made, there was no sin li person as 
" Gt*ofge Abney, the supp|f»sed paye<‘named in the 
bill; but that the said name of (ieorge Alnn y was 
“merely fictitious; liy nuison whereof the sum (»f 
' money speeifi(‘d in the said last-meiilioued bill of 
(exchange, became and was payable to the bearer 
“thertiof, ac< onliug to the efleet and meaning tf the 
“same bill;"—adding, that the plaintiff became 
bearer of the bill for a good and valuable eon.sideration. 
There was a third count, in the eommon form on a 
}»ill or note payable to bearer; with the usual money 
counts. -Plea, the general issue. 


Park 
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Park in opening; the case for the plaintiff stated, 
that the bill was actually made payable on the face of 
it to George Abney. Tin; drawei had once had abro- 
ther of that name; but he had be.en long dead. There¬ 
fore it was the same as if it liad been drawn payable 
to a ii(rtitious person ; and although the indorsement 
was made by the drawer, Robert Abney, not by 
George Abney llnj supp()sed pave**, yet under the 
circuuislaiKtes, that was (juile sufticient, as upon 
tin- authority of tiu- cases of Tatlock v. Harris («). 
V^ere v. L<'U is (/»), and Miiu'f r. Gibson (c), a bill 
payable to a (ictitious pe rsem is jv.i^able t<» bearer. 
Thus it would !»»• enough for the phiiutitl to prove that 
he became bearer of tliis bill for a good and valuable 
cotisi<leratio!i. But it not only could b(‘ proved that 
he luul become so, but letters from the <lefendant, 
would be read acknowledging this, and praying for 
further tinu* to pay t|ie bill. 

(iarroir Ibr the (bd’endaiif said, that a case almost* 
the saioe with that now op<.ned liatl been deciffed by 
L(H'dKIIenb(Uough himselfat the sittings after Hilary 
Term IGOo. He tlien read a note of the cast* of R'crt* 
ami others v. Tajffor, w hich was nearly as follows: 

“ Action on a bill of exchange payabh* to Watts or 
order. No such jx rsoii ttxisted. Prskiue for the 
plaintifls insisted,»>n theauthorityofTathick e. Harris, 
that this must bt* tak»'n aspay able to bearer. He stated 


(r) 3 T. R. 4B1. 
50y. 

K 1 


II. Rl. 
that 


(M) ;j T U, 174 . 
U') 3 T, R. iSg. 



132 


CASES AT NISI PRIUS, 


that the produce of the bill had come to the hands of 
the defendant. Lord Elieiiborough said that would 
be the best rase to make for the plaintids: But he 
should hesitate %'evvmuch before he should hold That 
this bill could be considered payable to bearer; the 
very form of the bill was contrary to such a supposi¬ 
tion, and the cases on the subject had been mu(^h 
doubted.—Accordingly, tin* plaintiffs failing to shew 
that the produce <»f the bill had come to the use of 
the defendant, they were nonsuited.” 

Park said he understood, that in the Court <»f Coin- 
mon Pleas an action m as hrought inunodiately after, 
on another hill of the sanu* set and framed exactly in 
the saint* manner,in which the plaintiff’was allowed to 
recover. 

Lord Ellknborough.— Must not that have been 
under the count for money bad and reeeivt'd? 

Corfif/H, amicus curia;, observed that he bad been in 
the cause alluded to in tlu; Common Pleas; and that 
his Lordship's con jecture was right; as they had there 
proved that tlie defendant had rticeived money for the 
bill, which bad been paid by the plaintiff' in discount- 
ing it. 

l..ord Elurnuokough. —I will admit any evidence 
of value having been received by the defendant. If 
Bennett s money has found its way to him, he shall not 
be all<> wed to retain it. In that case he has money drily 
in his handx belonging to another p<*rson ; and it may 

be 
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be recovered from liim as money had and received. 
But the bill being made payable to George Abney or 
ordery the plaiiitifi' cannot sue upon it, either as the 
mere b€*arer, or as indorseeof Robert Abney. Where 
a bill is payable to the order of a particular person, 
an order from this person must be shewn by any one 
who would make title to the bill. 

Plaintilf nonsuited. 

Park ami ITolroyd for the [>laintiff. 

GnrroH- and Gurney for tlu' (b-f(‘ndaiit. 


f Attoiiiic'. t-nghtntl anil .4i/«?«.v. ] 


Aiinost al! tlii’ njodcni filers 
iijioii this ijiirstion arosf out of 
thi' l)aiikni]»ti"y of I/ivt-say Co. 
anti tiibson ^ C'o.wluj lu.goliatotl 
liilU with fictitious imiiifs iijioii 
tlu'iii, to the amount of nearly u 
million steilinc a year. The tii.st 
ca.se was 'I'utloik v. Harris, 
3 T. 11. 1/4. in wliiih the court 
of K. B. held that the honti fide 
holder for a vahiahlecoiisidfi iitioii 
of u hill drawn |>ayahle to a fic¬ 
titious person, and indorsed in 
that name hy the drawer, might 
tecorer the amount of it in 
an action against the acceptoi, 
for money paid or ntoney had and 
received; upon the idea, that 
there wa.s an appropriation of so 
much Money to be paid to the 


pcr.son who should become the 
holder of the hill. la Wjc r. 
l.ewis. .'t T II. IS2. dei i'led tho 
s.nnc day, tin- court heki, there 
uas no o(<a>jon to prove that 
the defendant h.atl received any 
value for the hilij as the mere 
circumstance of his acceptance 
was sitflicienr evidence of this j 
and three of the judges thought 
the plaintiff might recover on a 
count which stated that the hill 
was dratvn payable to bearer .— 
Minot e. Gibson, .i T. R. 481. 
put this point directly in issue, 
and the tinaniinous opinion of 
the Court was, that when- the 
circunistanco of the jiayce t>eiug 
a lictitions person i;; known to 
the acceptor, the bill is in effect 

payable 


K 3 
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{•ayublc to bearer. Soon after, the 
court of C. P. laid down the same 
doctrine in Coilis v. Emet, 1 H. 
Bl. 313. This decision was ac¬ 
quiesced in j blit Minet r. Clib- 
sou M’as carried up to the House 
of Lords, 1 H. Bl. 56p. The 
opinions of the judges being 
tiu-n taken, Eyre, B. (p. (iyH.) 
and Heath, J. (p. 619), were for 
reversing the judgement of the 
C ourt below, and Lord 'J'liurlow, 
t;. fointideil with thcm,(p. til'.')), 
but the other judges tliinkiiig 
otlierwise, judgeineiii was affinn- 
ed. Pari. C^as. 8vo. ii. 18. I he 


last case uponthc sulijeet report¬ 
ed is Gibson c. Hunter, 2 H. 
Bl, I87. 289. which eanie liefore 
the House of Peers upon a de¬ 
murrer to evidence > and in 
which it was held, that in un 
action on a bill of this sort 
against the acceptor, to shew 
tlial be was aware of the payee 
being fictitiuu', evidence is ad- 
niissihJe of tlie cireuinstaiiees un¬ 
der which iie luul accepted otluM' 
bills payable to lictitioiis person-- 
lith- Tuft’s case, Leach tin. 
La'v, 2tKi. 


.'.airic fi.i 


AiiiiiKlerwritcr 
u iio. ii|>i)n a 
lull ili-.rl'i'-iitc 
li.o 

.-•iciic.l 111- iiii- 
ti.'ils to ail ad- 
((islnifiit on the 
policy, without 
payina llic loss, 
is ii.it preelml- 
*•(1 atlerwanls, 
in ail action 
aeaiiist liiin. 
Iron) lahircad- 
».ii:la;'i (.1 cii- 
< oiilslai.i-i 
v.iih liich he 
had Im I’ll niadc 
a' lp.iiiiacil lic- 
-.|"l!.0Ctlie 
adiielliii III. 


llr.Hin:Ki‘ f. Ciiamimon. 

A S.SL.MPSIT (111 :i jMilicy of iiiMirancc on tlit' 
sliij) Gan'jes, to and iVoin tin; Soiithorn Whult 
Fislioiy. 

Tin-slii|i sailed Iroiii tin* Downs, under convoy of 
tlic J-'nry sloop of war, on 12 tli Dt'ceinber HiOu, for 
Portsmouth, and before lu;r arrival there was eaptured 
bv'a Frt-ncb jirivatecr. The defenct; was, that ab'tter 
from the captain, dated 5 t h Di;eeinher, »itatini>, that he 
wastosail under emivov of (In; Fnry, tlion^h re<;eiv(.;d 
on the Otliof that month, had not h('en roniinnnicated 
10 the iniderwriterhefore ertia lingthepolie} ,w hichw as 

not 
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was not till tin* or J3th of January; all the bro¬ 
ker then said, having been, that the ship had sailed 
about three weeks. This letter, it was contended 
would have induced them to make inquiries whe¬ 
ther the fjianges had reached Portsmouth, and would 
have shewn her to be a missing ship. 

To this, two answers were given on the other si<le; 
1st, 'I’he defendant on 1 2th March 1800, after read¬ 
ing thtr letter in tjuestion, t<»gether with several others, 
!«.ul>se<juentl> written by the captain while a j)risoner 
at Vm’dmi, and giving a full account ofal! the circuni- 
stanc»*N of the case, had adjusted the ]K>Ucy as for a 
total l<*ss, and ]>uthis initials on the hack of it; which 
is cousiilered taulanunuit to an order for the money. 
—idiN, It was dollied that the letter of rith December 
was at all material to he communicated. 

for the plaint ill', as to thefirst pointcoiitended, 
that an adjustment madeonafull disclosure of facts 
which «'ven might ha\e been an answer to an action on 
the policy, was eoncliisivt'. In Hogg c.(Joiddney fu), 
Li.i: .1. was t>f ojiinion, that an adjustment was 

like a note of hand, and that it lay upon the party 
w ho <lisputed it to shew that it had been obtained by 
fraud. This ridi; liad been since relaxed; but iii 
liodgers v. Maylor {b), I.ortl Run von said, he did 
not think it necessary to ileelare on the adjustment 
specially, and that it w as jjnmaj'acic evidciu c against 


(m) IWaw'fii L«'x, Mt-r. aio. 

(/<) bittings after Trinity Term f/OO. Park, 118 

K 4 


13 j 


<?«. as to the 
tfft'Cl of an ad. 
jiistmont when 
declared on 
Bpecially? 


the 
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U(i 


tlie defendant. And in the late case of Ihlby r. Lniii 
ley (a), the Court of K. B. held, thatrmoney paid V>y 
one with full knowledg;e of all the circumstances, 
cannot be recovered bark at^in, on account of such 
payment having been made under an ignorance of 
the law. 

The Attorney General denied that the last case was 
in the slightest degree in point; as the money had 
there been actually paid. The distinction was between 
a payment, and a mere ailjnstmeut of the loss. In 
Ilotlgerst'. Maylor, Lord Kenyon said, if there had 
been any misconception of the law or fact,upon w hicli 
an adjustment bad been made, the uiulerwrin r was 
not absolulely eoneluded by it; and in l)e (Jarnni /. 
(ialbraith (//), in which tin* w hole (onrl In id, thaf it 
after an adjustment, the undei wliters suspei l<‘d the 
honesty of the train;n ti«»n, the plaintifi'nuist prodin e 
other evidence; the sann-.Indj^e oWm i v ed, that shut 
t’ing the door against < injnir> after »n adjiislnn tif. 
would he putting a slop to candour and fair tleaiiiiL; 
auiong't the underwriters. 

Lord I'ha.r.siiOKoi <,u.--'ri«er»* are tw(* <|neslion.>. 
in re t(» In* eon-sidered; 1st, As to the conebisiv<‘m s.s 
of the adiustment: *idl>, As to the materiality of the 
letter.— 1st, The cases are clearly ilistingiiishahle, 
where, upon a dispute, the money is paid, and where 
there is only a promise to pay If the money has Ix^eii 
paid, it eaimut be recovered back, w ithout proof of 
fraud; but a promise to pay will not in general be 


{lA M. T.36G.3. Park. 118. 

binding, 


{a} 2 East. 46n. 
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liiiidiiii;, jmless founded on a previous liability. What 
is an adjustment?—An admission, on the supposition 
of the truth of certain facts stated, tliat the assured 
are entitled to recover on the policy. Perhaps, if pro¬ 
perly stamped, it might be declared on as a promissory 
instrument. Here it is a mere admission, and there 
was no consideration for the promise it is supposed to 
prove. An underM riter must make a strong case after 
admitting his liability; but untill he has paid the 
money, he is at Iib«*rty to a\ ail himself of any defence, 
which the facts or tlu^ law of the case will furnish. 
2dly respecting the, letter, his Lordshi}) directed the 
Jury tf» consider, whether it would have made the un¬ 
derwriters regard the ( lunges as a missing ship, and 
retpiire an <‘iicrease.d premium; or whether it either 
would not have excited their curiosity, or could not 
have led them to any ust?(iil informati<m. 

The plaiiititf had a verdi( t. 

iWA’and Murr^at for the plaintiti. 

The Attornvtf Gevcml for the defendant. 

[ Attornics, Rivir^ton and Crvtmltr Jk Co.} 


ride Marshall’s Law of In- Parks do, c. 6. p. 117» 8 
suraoce, book 1. c. 15, § 3 . 


Leck 
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Snm«- day. 

A workman tor 
hire is not only 
hound to Kuaril 
tlK-tliin;;liaiIi‘d 
to him against 
ordinary hax- 
ants, hut like¬ 
wise to evert 
liiniselt'lo pre- 
.serv4' it tVoin a- 
ii> uuevjM-eled 
tlaiigei towhieli 
It may he ex¬ 
pos'd. 


Lilt R .AM) A NOTHKR V. MaE.STAKR. 

A CTION on the case for tit - 

fiiidant is propriolor ol'a tlr\ dot'Ic, nii tin- riti r 
Thames; into w hich a sliip of the plainiid s liad Iteea 
put to be rt'pairi'd, liilsl she lay here, diu iit”’ a 
remarkably hi^htide. the tloek-ji,:itt;>. were Itiirsl open 
by the water, and >ln‘w a» thereby (breed atjainsi ano¬ 
ther vessel, and p;reatly injin«‘d. AV hen the aeeidetif 
happened, allhoii;;h in the dav-(inie, (he workmen 
were all absetit, ainl iht're Avas only a walehinan left 
to take eare ol' the shipjtin;^ in the dock. *^^l'he plain- 
tifTs witiK'sses dtscribed (In; i;ates as ha>iu" Int n 
rotten, and imputt;d their j^iving way tt> this eirt iim- 
stanec. They thought, Intwever that with a proper 
nnmbcr of hands, tin; gates might still have been 
shored Np, so a.s to bear the j)ressnrc t>f the water. 


Attorney Qeiu raJ^ for the defendant, saiil. In* 
could shew, that the gati;s wer»; in a ]»erf«*etlN sonml 
state, fit to resist any pressure that (;oidd lu'e.vpected 
or foreseen, and that they had burst o[)en nna ely from 
the imcommon height of the tide, for which the de¬ 
fendant could not be answerable. But, 


Lord Ellenborovch ln;ld, that it was the duty of 
the defendant to have had a suffieientnumberof men 
in the dock, to take measures of precaution, w hen the 
danger was approaching, ainl that In' w as clearly an¬ 
swerable for the eflects of this deiicieiicy. 


The 
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The plaintiff therefore had a verdict. 
Harrow and Marryat for the plaintiff. 

'I'he Attorney (icneral for the defendant. 

[ Attoruirs, 'Sinil and Vrotrdvr & Co.J 


The bailment in thisi case 
coincii nmler the 2(1 ^uh(livi^ion 
of Sir William Jones’s :{(1 ehiss, 
w ioratin njirris fudendi ; where 
work anti lalxmr, or tan: anti 
pains, are t(» he ]>erformeil or he- 
stoweii on the thini; tleliveretl 
for a pefunin’'y recompeiu-f; anti 
where as the coutract is for the 
advant.ii^c of hoth the eontratt¬ 
ing parties, there is retpiireil 4>n 
the part of the bailee nrdinduj 
dilitieiue, or that care wluth 
t'Viiu niiin lit' i iinivii'ii jirudenrt, 
anti t apahie of ^overihiii; a fa¬ 
mily. takes t>f h 'ls own eont'iTns, 
Ksjay on liaihneiils, s,*), t)0. 11<> 
The ileleiidant thereloie was not 
an-sweialde for slight or 


the omission of that dilifijcnce 
which x'^nj circumspret and 
thoughtful jxeritons use ni securing 
their <»wn goods and chattels, as 
if he alone had tleriecd benefit 
irom the bailment ; any more 
than for a loss by uttr'itahh; acci¬ 
dent 01 iiT(;,s'i,st/We fort e,forwhieh 
no haiha: shall he charged, except, 
by spcxial agreement. 14ut his 
failing in tlie day-time to have a 
competent nnniher of tvorkmen 
in the dock, shewed a want of 
that care of the jd.untifl'’s ship, 
which it might reasonably Iw 
CNja'cted he would have taken 
of her, had she lieen his own pro¬ 
perty. 


Yorst; AND ANOTHER <- VVkicht. 


.•same day 


A SSUMPSIT on a bill t)l' excluinwc for 400/. 
-^^drawn by the dt-fcndatit Thomas Wri';:!n. on the 
2btliolJunc 18U7,Uirccted tuand accepted byl^harles 

Wriolit, 


liiiui action by 
tlie indorsee of 
a bill of ex¬ 
change, if the 
dc'laration 
states tile in- 
dorsciiu-nt to 
havebeeumadc 
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hifore the Mil 
bi-Tartic <!ik', 
and It a))|i«’itri« 
in cvidciifo to 
tiimlHcti made 
ajirr the bill 
wa^ dm-, (Insis 
lint :t iiiatt-nal 
Variaiu-e. 


Thf admissions 
of tlir attorney 
in a < aiisr are 
t-videnre a- 
gaiiist Ills cli¬ 
ent, only when 
they an- made 
with a view to 
obviate the ne¬ 
cessity of prov¬ 
ing the facts 
admitted, at 
the trial. 


payable attliree months aCierdale totheorder 
of the drawer, indorsed by liini to B. Ttiianf, and 
indorsed by the laftt'r to I*. ^ onng tlie eldt i\ one of 
the plaintifls who had indorsed it to liimst'lf and the 
other plaintlir. 

Tile deelaratitni stah'd all the indorseinenls to iiave 
htien math* before th(3 hill ht i anii' dne. It appeared 
that Tenant, for a vnlnahh'consideration, had deli¬ 
vered the hill to I*. ^ onnu the ehh'r, before it was 
dne but had not pnl his name npon it, till after it 
was due. An ohiection heiiiii taken on this u;i<nmd, 

Loiii) ELLKNnoKoi'OH, on the aiithofitv ol the 
ca.se of Russell Laii«;stall‘,'(/ •, held the turiauee to 
be immaterial. There the iiidorx r .s name had been 
put npon the paper before tlie i»ill w as drawn : and 
though it was stated, thatthe indorsenn'iit was made 
rj/ifer the draw ing oftlielnll, this waseonsidevedsuHi- 
cient to support the declaral ion. Tlie present case 
was thdeonverse of that, but nmstbe uoierm d by tlie 
same principle. 

To excuse the want of notice ol' the di,-honour «>f 
the bill being sent to the draw t‘r, a w itness was asked, 
whether he had not been told by the altoriu y that it 
was an accommodation bill? Tln^ fpn stion was ob¬ 
jected to oil the ground, that the attorney was not the 
defendant’s agent with respect to tlie bill, nor could 
his declarations on the subject be twideiice. 


(a) Dowg. 514. 


Lord 
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Lord Ei.lenboroi'oh. —If a fact is adniittedi by 
tlie attorney on tlie rcicord, witli intent to ob%iatethe 
necessity of jirovinji; it, lie most be supposed to have 
authority for this pnrp'^se, and his client will he bound 
b\ ti e admission ; but it is clear, that whatever the 
aitorney says in the course of conversation, is iiotevi- 
denet* in the cause.—His Lordship therefore over¬ 
ruled the (|uestn»ii, and the tact of the acceptor 
liaviny; no etb ets of the ilrawer in his hands, was 
estaiili>hed by a confession ofT. W right himself. 


The defence to the action wasusmy in the original 
fornuition of the bill. To make out this, 

One John King was called, w ho swore, that he bad 
been long in the habit of discounting bills for Charles 
W right, the acceptor. At first he did it at the rate 
ol‘ !jl. jter cent, per annum ; and afterw ards he dis- 
(ronnted bills for him, at 3 months, at 10/. in the 
100/. or -to/, per cent, per annum. He had agreed to 
get the bill in question discounted for him «n these 
terms: and he accordingly got it discounted by a 
JMr. llec‘ves, who gave for it some cheques, which 
■were m-verpaid, and goods which, when resold, pro¬ 
duced only 50/.; this being the whole sum which 
Charles Wright had received upon it. 


If a bill of ex- 
cliaii^L'isdrawn 
upon an asrev- 
nifiit bet wren 
one of the ori¬ 
ginal pai til's to 
it and a (lerson 
not a part)' to 
it, that the iat- 
ti r shall get it 
disroiinted by 
another person 
like\tiscnut a 
party to the 
bill, upon usu¬ 
rious terms, 
and it is so dis- 
I’oiinted aecor- 
dingly, the hill 
is void for the 
nsiiry, in the 
hands of an in¬ 
nocent indor¬ 
see. 


The AtUmieif General, for the plaintiff, after argu¬ 
ing strongly against the credibility of the witness, wJio 
stood unconfirmed, maintained, that even if this at' 
count were true, the bill would be good in the bands 
of a bona fide bolder, for a valuable consideration; 

the 
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the supposed usury had been committed between 
King and Reeves, thirtl pei-soiis, and no parties tq the 
bill: there was no usury th(*retbre in its original hu'- 
mation, but only in negociuting it; by which the pre¬ 
sent plaintid'could not be at all afl'ecte<l. 

Lord Ellen borough held, however, that if th<‘ 
witness was believed, there must be a M-rdiet Ibr the 
defendant. Acrov«lmg to tin- e\ ult'uee gi\en, at the 
time the bill was drawn, then- was a (’ornij)t agn'e- 
nient, that it shouhl be diseoiiiitf-d at usurious inter¬ 
est; by whi<'hit was vitiati-d, into nliatever hands it 
might afterwards come. 

The Jury found a vrrdicd for lUr platntijf 's. 

The next cause was an action at tin; suit of the 
same partii-s, on thesame bill, against Wright, the 
acce[>tor. 'Po confiriu King's lestimmiy, a broker 
was now calh-d, who m<*rel\ saiti, that ab<»ut the 
time sp<;cilied, he ha<l sold goods, by King's desirt-, 
of the kind described; but Lord ELi.r.MJOKoniii 
holding this to b«.‘ no eonlirmation, the jury again 
iound for the plaintitl's. 

’Phe Ailormydvncral^ ami 7\ifi(lp for the plaintins. 

darrow and Dampin' f< >r the defendant. 


1 Att.ornifs, Palmer i|' Co. and Itedit.^ 


Fide 12 Ann, c. Ifi. Lowe Parr v. Eliason, I East, p2. 
V. Waller, Doug. /.Vi. Cuth- 3 Esp. Cas. 210. S. C. Daniel 
bert V. Haley, 8. T. K. 3£)0. r. Cartoney, 1 Esp. tas. 2/3. 
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COURT OF COMMON FLEAS. 


SITTINGS AFTER TERM IN LONDON. 


Jol.LEY V. TaYEOR. 

A ssumpsit aj^uinst lln; proprietor of a stage 
coaeh, on a promise to carry three promissory 
notes of ;>/. eacl» from Ware to London; Avith the 
common money counts. 

To prove the delivery of the notes, a Avitness Aias 
called, Avho was stated to have remitted tJiem to the 
])laintitf, iti <lischarge of a d<*l>t. lieing released, he 
Avas proc«*e(|irig to describe the notes, Avhen— 

liest, Serjeant, for the deh'ndant, ol)jected,t^iatthe 
piaintilf must preiionsly prove a notice to produce 
them. I*romissorv notes, like all Avritteii instruments, 
should sp«*ak Ibr thet!>sf lvcs, ami Avere not to be de- 
scribeil ac(*ording to thelooserec'ollectionof witnesses 
He relied on the case of Cowan v. Abrahams, 1 lilsp. 
Cas. oO, where in trover for a bill of exc:hange. Lord 
Kknyon hebl. that the defendant must have notice 
to produce it, or the* plaintitf <'onld not go into evi¬ 
dence of its being in the tiefendant's possession. 

Sir James Mansfield C. J.—A notice here ap¬ 
pears to me be unnecessary. 1 can make no distinc¬ 
tion 


S;itiiray. 

Di e. ii 

In aKsmnpiiit 
a^ain.st a rar- 
riiT till' the 
lion deliverv of 
vrriUen iiiKtrii- 
mrnts, is jsuot 
woci-ssarv to 
prove a iiotirp 
to I Ilf (If fond. 
ant to prodiirc 
llicn;, bff'ore 
{'iving parol 
fvidfiicf of 
tlifir contents 



144 


CASES AT NISI PHIUS, 


tion as to this purpose between written instruments 
and other articles,—between trover for a promissor y 
note, and trover for a w'aggon and horses. 

The witness then proved tlie delivery of three; 5/. 
notes oftl)e Hertford hank to the defendant; for the 
amount of wliich the phiintitf r(‘(;o\ered a >erdiet. 

Shepherdy Serjeant, and /.firwe* for the plaintiff. 

Best, Serjeant, for the defendant. 

[AttorniM, Ihinulf and Mortoii.] 


The authority of Cowan v. 
Abrahaius was considi’rahly 
shaken by tlio case of Bucher r. 
Jarrnct, 3 B. and 1*. 143. in svhkh 
the Court of C. P. held, that in 
trover for the certificate of a 
ship's registry, the certificate 
may be proved by tiic^ production 
of the registry from wbicii it was 
copied; though iio notice has 


been given to produce the certi¬ 
ficate itself, / iz/ealso Aickle's 
case, 1 Ix'ach C’ro. ( as. 3.3(l. 
where on Ml indict incut for steal¬ 
ing a bill of exchange, partd evi- 
ileiice of the hill was received, 
without notice to produce it 
having been given, either to the 
prisoner or bis attorney. 


Same dav. 


l*i:in.HsoN r. Stoffi.ks. 


An honorary 
obligation, 
which will he 
afTected by tin- 
event of the 
cau.se, IS not 
all ohjci'tioii to 
tliccompclfii- 
c> of a witness. 


A SSIjMl*8IT for work and labour on Itonrd a 
.ship, of vvliich tho dofi iidant Mas inastt'r. J*h‘a, 
71011 assu/npsil. 


It appeared that the jiartics wero both Ilnssiaii sub- 
jt-.cts, anti that fho |»laintiff served on hoard the tle- 
fendanl s ship, in her passage from Archangel to Lon- 
d(»n. 'Hie defence was, that, the jilainlifTliad signed 

tht‘ 



MICHAELMAS TERM, 48 GEORGE III. 16 O 7 . 

the ship’s arti{;les; hy whirli all the seamen eii^^aj^eil 
to compI<*te the voyage hack to Arc;hangel,—ami 
that he had thus forfeited his wages, hy fleserting. 

To prove that there had heeu articles of this im¬ 
port, which had heeii sim t* desi roved, the consignee of 
the ship w as called us a w itness. Being examined on 
the voir dirv, as to whether he had not indeimiified 
the defendant's hail. Int answered, that he had not 
ina<le any promise, <n' e«)ine umh'r any engagement 
to that efU'ct; /jtif //ml he conHidcrvd himself bound it> 
hmionr to indemnify them. Ujxni wliich— 

Vau*>hnn, Serjeant, and IVi^/ey, olyected tohis eom- 
pt'ti ney <*n the score of inten>st, and contended, that 
since jimh’r an honorary oidigalion, there must he the 
sann* bias on his mind, so he w as < (|nally incompetent, 
as if he were h‘gally liahle.--ir/«/cy im'ntioned a case 
which had occurred <m the Oxford < ircnit, where a 
geiith nian heins prodmx d asa w itness in an acti<ai 011 
thegasnelaw s,anil having answ iM cd to<inestiorispntto 
him h\ tile defendant's e»»nnsel,“TJiat tin' |>la:nlift’was 
his^ervant; that he Itad not |)romised to iiidoninify 
him; hut llial he <-onceive<l himself/yowad in honour 
to save iiini liarniless from the conse(juenc< s ofthe ac- 
lu)n, if lie failed,”—was rejected as incompetent. 

/ic.v/, Serjeant, omieus curia-, reminded the Chief 
Justice of a ease on the Home Circuit; w here he him¬ 
self liaving taken a similar oiijeclion, it wu" ov« r- 
ruled h\ Ids l.,ordsiiij); who then said, that the saint* 
honour hj whicli thew itneSs consjtlered linnseli hound 
to pay a sum of money for which he w as not halih*, 
would lead him to speak tlu^ truth hetw't*en the parties. 
Voi.. I. C *Sir 
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I4« 

Sir James Mansfield, C. J.— I nin of opinion, 
that a mere ohiigatioii in honour, is not. ..lu. > ii .n 
to the competency of a witm-ss. It is lon^ .'- »!< * I 
])ractiso<l atNisiPriiJs;biittliai is the int]»t essiou on iny 
mind, and I think the rule is foundul in j^ood sense. 

The witness was then (‘xaniined as to the cfniu nts 
of the articles, and the plaintitVlne in-; left the ship; 
and tdi'arly ina<ie out the del'eiurc wliicli hail In tii 
opf'iied. 

V"» rdiei tor the defenduni. 

t (niii/idii, S(*rjeai>t, and ff ii>r tin* phontifl. 

Serjeant, ami Atloijtims for the defein hint. 

lltoniic'-, Horuiitt ar.-l \ ( <•.] 

Ill f'otlitriiinliiiiii V. (iri'fii- rather lluin fo till'O'MCj/<it 

>v«mkI, Straiip', 12}). I’ratl, a witne'.h ; .nid the rule m>iv 

i'l represeulecl as liaviiig ruled at simuijs e--tahli>hed, tlial no ohjec- 

iij'd |>rin« that, “ he who apjiri'- tion ean he made to a witness, 

hcnils himself interested, thoufrli on thi'.score of inteiest, nnles.s 

>sfrir(o iwf ho is not, i.s no wit- he iini.st he immediately hi-ne- 

ness."' Kilt the nitiuss jaodiieed /it'd, or injured hy the event 
there wa.s ilireetly jiitere.sted .u <if the suit, or unless the veidiet 
the fame, and without a release to he olitained hy his evidenei', 
from the plaititilf. was clearly in- or ftiicn af;ain.st it, w ill he evi- 

<.oiiH>eteiit ; that, having heeii an deuce for or against him in ano- 

action on }) Ann. c. 14, lore- ther aetioii, in which he may at- 

eovev money helonging to the tern aids he u party. I 1. R. 

plaiiitilF. which the witness hav- Ki.'l. 400.—4 I • H- 27.“-'Ihere 

ing had in his hands, had lost seems the less reason foi rejecting 

at" play to the defendant (o).— a witness under an honorary 

l/aTuitll, Sir/iuitf, to hi' suri', linbilitij; as it is no objection 

ttiere cites an express ih'eision ot that a witness merely hopes or 
I’arker, C,'. .1. against the adinis- eipeet.s a bcni-Jil, or has an ideal 
.,ihility ot the above evideiiee; interest in the cpiestioii at issue, 
hut of late veals, the courts have Ijeaeh ( ro. t.as. l.Ol. Ciild.XjiiW' 
f ijdeavoured,as far as pos.sible, to Ev, 124. 
j. t the olijectiou go to the credit 

(lA I'ule (’in king r. .larrard, ante A"; 


R*:* ^ tsv 
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Brady V. ShKJL, administratrix, &C. Satnrday, 

December if. 


A ssumpsit for J^oods sold and delivored by 
plaiiitifl'to di'feiidant’s intestate*. Plea, the ge- 
iHual issue. 

I'lie <Iebt being proved, 

/ye.v/,Sei jeant,ror the defendant, undertook to shew 
that, iiotwitlistanding tlie existeiu'e of the debt, the 
plaintid'hud waived his right to bring this action, and 
must therefore he nonsuit<‘d. lit; stalt'd, that as soon 
as the defendant, Mrs. Shiel, had taken outadjiiinis- 
tiation to her lati-husband, thiding liis efiects insufli- 
cient to pay all his creditors fully, she had called a 
ineetiiig.aml proposed a rateable distribution,towhich 
ihi'Y at lir.st luianiinously assentetl. A th*ed of assign¬ 
ment, w ith covenants Jiot to sue, was accordingly 
pr<‘pared : but ujioii some tlisputi* respecting who 
should be the trustees, the plainti/f refused to come in 
under it; though he dt'clared ho should give no fur- 
tlier troulile. '^I'lie deetl was aftt'i wards exei'uted Ijy 
the defendant, and all tiie creditors, with the ex(;cp- 
tion of the plaiutilf. Under the deed, a ship (the only 
assi'ts that had come to tin; defendant s hands) passed 
to trust<‘es for the benefit of the trust. JJc.st, iSer- 
j<‘ant, contended that the action could not be main- 
taineil after theilefendant,in I'.ouseijuenceofthejilain- 
titf’.s assi’ut, hail parteil with all the assets that liad 
ever come to her hands, and the other creditors bad 
been induced to execute the deed and accept of a 

L H c.onii- 


Whcrc at a 
mpctins; of tlie 
crc«litors of a 
deceased inaol- 
vent, called by 
liis cxmitor, 
they agree to a 
rateable distri¬ 
bution, on tlie 
faith of which 
he executes a 
deed of assign¬ 
ment of all the 
assets whicdi 
have eoiiie to 
his hands, for 
the benefit of 
till- creditors, 
one of them 
eaniiot after¬ 
wards lefiise to 
come in iitider 
tlic ileed, and 
hriiigaii aetioii 
for Ills del)t 
against tiu’ ex • 
editor. 
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composition: and he cited Butler v. Rhodes, 1 Esp. 
Cos. 23d. (a) as an authority in point. 


The Chief Justice seemed to think that this, if 
made out by evidence, would have been a good de¬ 
fence but the witnesses brought forward to prove 
the deed being rejected on the score of inter<‘s!, the 
plaintiff had a verdict. 


The creditors 
of a dcct-aM'd 
insolvent msy 
be compelled 
to submit to a 
rateable distri* 
biition of his 
fffects. 


Sir James Mansfield said, he wished it wt'ic nient 
generally known, (for he believed, that lawyers in t!i» 
Court of K. B. were not aware of it,) that tiirongh llir 
medium of a court of equity, the creditors of a tie- 
ceased insolvent may always be conipeli«>d to take an 
equal distribution of the assets. It was oiil\ nect s 
sar> for a friendly bill to be filed against (lie exeenlor 
or administrator, to aecount; after wliieb, the t'han- 
eellor would iujoin any of the creditors from pro 
ceeding at law {b). 


Shepherd, Serjeant, and Lairca, for llio piaintiff. 

II 

lietif, Si rjeant, and Jiaruis, for the defendant. 

(Atturmr.H, L*'si>.c anri Huim.X 

(a) fide Peak. Cas. 238, and the cases there referred to. 


(b) It woidd appear that the 
same object may he I'ained, by the 
executor or administrator con¬ 
fessing a judgment to a trustee, to 
a sufficient anioinit to cover the 
assets, and afterwards pleading 
this Judgiucut to an action by a 
litigious creditor. In Menx q. t. 
1 -. Howell, 4 East, lO, in answer 
to an observation from the bar, 
that it is a comuion replication to 
a plea by executors of a judgment 


recovered which is unsatisfied, 
that judgment was acknowledged 
by the executors for a larger siiiii 
than was due to the party,— 
Lawkemce, J.said, “ Why may 
“ nut such a plea state, that the 
“ testator was indebted to A. Ik 
" and C. insomuch rcsjiectivcly, 
“ and that the judgment was ac- 
" knovvledged to A. in trust to 
“ secure all their debts ?" 

, #.• rFTTT rs ITS 
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(iLASrUKD V. LaING AND OTHERS. 


Monday, 
Dec. J4. 


A ssumpsit on a bin of exchange, dated 5tli 
J\ov. 180d, for 3,180/., drawn by John Haywood 
and Alexander Fraser, payable to the plaintiff at 
twelve months after date, and accepted by the de¬ 
fendants.—Plea, non assimipsil. 

The defendants, who are the commercial agents 
of the tlrawers, resisted the action under a notice 
from them, on the score of usvrp. 

In July 1804, Haywood and Fraser, joint proprie¬ 
tors of a West India estate, by their joint and several 
bond executed in St. Kitts, became bound to the 
plaintiff in the penal sum of 12,000/., conditioned to 
f)ay 0000/. with Gl. per rent interest. In Octobc/ 1806* 
all the parties being in England, the plaintiff became 
pressing for payment, and it was agreed betw’een them, 
that the principal should be paid by two bills of ex¬ 
change, the one at twelve months after date, the other 
at two years. Accordingly the present bill was drawn 
for 3,180/., and another for 3,560/.—after which the 
bond was cancelled. But, including interest for the 
different periods the bills had to run, at the legal rate 
of 5/. p«a* cent, they ought only to have been for 3,150/. 
and .i,300/. 


Although A hill 
of cxcliange, 
priinH/acie, ap« 
pcanto be iimi- 
rioiia, if this is 
shewn. 10 have 
arisen from the 
mistake* of an 
agentemployed 
in till* framing 
of the bill, (or, 
comme scmble, 
even by his de¬ 
liberate act,the 
principals l>e- 
ing ignorant of 
the intended 
usury) it is not 
within IS Ann, 
c. 16. and the 
holder may re¬ 
cover what is 
bond jUte due 
upon it. 
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Ml'. Forbes llu* plaiiitUr’s ho\\t*\< r. swun 

that this arose IVtuii no < orriipl eoiifra<*t, but rntjic | 
from an ovorsi^lit of his own; Jloyuiuul hud ruUn 
upon Iiitii in ap^eatlnirry, to know tljeainonnts o/ (ln 
bills to be drawn, and after ealcniatinju; thesnni tlici 
due for iritertjsl. on the bond atOV. percent, as p<<r. 
iiiitted in the West Indies, h<! had inadvertent]} < al- 
cnlated the interest tog’row’ due in this lannitr}' Im Ioit 
the debt w ould he di.schar;i‘ed, on the same principle. 

Sir James Massfielo, f. J. lield tliat the ac tion 
inig^lit eieiirl}' be maintaiiK'd for the sum//V/r 
due; as thee.veessin the amonnt oftheinli had arist ti 
from a mere mistake, and no intcaition to take* nxii} 
could at ail} rate be impnlt'd to the plaintiti'. 

Vc'icliet for the plaintiti', for 3, loO/. 

Shepherd, WiHinnis, and Hailey, Sei jeani-', and 

• Haitis, for the jdaiiitiH'. 

* 

lie.sl and Vav!>h(tn, Serjeant.'', for tlie defendant':. 

f.Vttornii'', f'lirlns and Hinter 4- Cw.J 


njr. 1 Hawk. 1\ 1 : 247 . 17.--El!i!. r. U'arues, Moor. 752. 


Hath A WAV 
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Hathaway v . Barkow and others. 

rpnis was an aclioii on the case for a cousjhracy 
to prevent the piainiiff from obtaining his certi- 
ticate ninler a coiiJinis.sioii of bankrupt. 

Tlie (lefoiulants had been convicted of the same 
conspiracy uptni an indictment preferred against 
them by tin* plaintift’at the Qjcarter Sessions for tlie 
county of xVIiddlese.v. 


Thursdaj, 
17 , 

If U. and C. 
are eoiivii’U'd 
of a eonspirjcy 
on tlie projsc- 
ciitton of A, 
the conviction i« 
not ailmissible 
evidence in an 
action after* 
wards brniipht 
against fhem 
by A. for the 
name couspir- 
acy. 


After agrt'ut variety of other evidence, tin* counsel 
for the jilaintitr wished to put in the reeoni of this 
con\ietion. But, 


Sir James Manseielo, C. J. held. that theeonvio 
tion was not legal evidence in support of the jni sent 
action, having proct'eth d partly on tiu' testimony of 
liathawav ; wlio, if it wen; admitted, wonhl in etreef 
beswfaring in his own cause («). 


Tlu‘plaintiff s counsel iIumi projiosed to prove as 
special damage laid in the tleelaration, tlie costs of a la an action 
petition to the Lord Ohanct'llor. It appt'art'd how- ance, wiiercby 
ever, that the Chanct llor ha»l made anortler that the 


costs should be paid by the defendants, and thattlu-y 
had lieen taxt'd by tlu; proper ofHct;r, although they 
were not yet discharged. rointfoi the 




pay the costs of these procccdii<i;s to the plaintiff, be can neiilier recover, as spcrialdnmage 
the sum at w hicb th<-> arc taved, nor the extra costs as between t•lIll.sc If and bis altornoy. 


(«) I Suiitli r. llunimcus, f? 

L 1 


Sir 
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Sir,I\MEs Manshi ld ntled that HOj>uit of tin* 
costs) ol the |>etition conhl he rc<‘OM‘U“(l in this action. 
I’oi'the costs as hclMJ cn j>arJ\ and j.aity, thcrcMas 
already an order ot’tlic Lord (diainrclior, \\iii< li might 
at an\ time Im* jmt in execution, and imist thert lon 
he considered as salisjaetion. i\or couhJ he admit 
juool’of the c.t 7 ra coa/.v ; as it Mould he incoiigruou*^ 
to ;dh>\v a person one sum as costs in j»ne eonri, and 
a ditiinx’nt siiiii tor tin* same costs in another ciuirt. 

The jilaiiititf had a \erdict Mitli *J.OO(h\ o’amages. 

S/,ip/u rd, liiinnin!»'>im, Seijeaiit'-, l.iun 'i, 
and (t/rtui, tor tin* |dainlitr. 

iicsf. Jidilt'//, l'f(t(i>/dni. Serj) ant-', ^/oiri/af. and 
(tftrnn/, (or liie <letemlants. 

VttuiiiKN. ilanMili diitl llanin iiui l.u . 


riii'»iia\, 
Uu-. -."J. 


W 1L L1 MS V. ]\ C N N AND A N (>111H 1<. 


^ I ^HIS M as an action of trover dirccttal hy the Lor<l 
Chancellor, to try the validity of a Commission 
of bankruptcy issued against the plaiiitifi'; under 
Mhich the defendants, as his as.signecs, had taken 
7*’"'^ possession of his efl'ects. 

ira\«'s it sooner * 

lie inieiidi^, to avoid au arrest, th'nK udi-parfinff the rtulm, and an art of Bankruptcy, 
w itliin stat. 01. Eliz. r. 7 $. 1. 

The 


If a natcral 
liorn siihjcct ot 
this coiitilry, 

doiiiieili' 4 l H- 

broa<l.c«tiin‘s to 
I'.ii'/lainl, for a 
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The chief question made was, whether the plaiii> 
tiff had coiiiiiiitted an act of Ijaiikrujitcy previous to 
26th September 1806, the date of tlie cuininission ? 

With respect to this, it appeared, tliatou tlie 1st of 
January 1804, the jdaintifl* entered into partnership 
with one Edward Morji^an, and carried on trade 
with iiiiii in London till thc31stof.fanuary 180o. On 
that day the orii^itial partnership was dissolved, and a 
new aiifreeinent entered into; by which the plaintid'was 
Iheiiceforfh to reside in Dublin, while Moixan n?- 
inaiiieil in England, and the latter was to purciiasi* 
goods to be sent over t<i Dublin without any chai’ge 
for connnission, and to be sold there by the plaintiff, 
for their joint advantage. Accordingly the plaintiff 
took up his residenct* in i>ublin in February% and con¬ 
tinued there till the November follow ing. About that 
time, being pressed by pecuniaiy difficulties became 
to Lf)n<loii to arrange his affiiirs, and a meeting of the 
creditors of himself and his [)artner was appointed for 
a particular day. lie intended to be ))rcseiU at this 
meeting; but he was told the day before by a friend, 
that iVir. Clarke, one of his creditors in Bucking¬ 
hamshire, would be in town at the meeting, and w'as 
ntsolved to arrest him tln?re. Ho said, in that case 
he should not attend theineeting, but leave Loudon, 
and return to Dublin immediately, to avoid being 
arrested. He did so a<rcording!y ; and being after¬ 
wards asked why he left England so abruptly^ lie 
assigned as bis motive, the fear of beinjs arrested. 
His wife and family had joined him in Dublin in thu. 
summer of 1805, aud were established there during 
his visit to London. 


Shepherd, 
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Shephenli Serjoaiit, for the defeudaiits, contended 

that the plaiiitid'had committed a clear actofliaiik- 

niptcy under stat. 13 Jiliz. c. 7. Allowing him to 

have be(’n domiciled in Ireland, and to have come to 

this country for a tern potary purpose; ids departure 

was etpially meant to delay Ids creditors as if lie had 

been resitling in Knglaiid, and must beufleuded with 

the same legal con seipiences. Jfa man whoseordinary 

residence isabnaul comes inai* for a short Awhile, and 

then returns toldsnatiAi' (‘onntrv, lu^niax not livthis 

«■ « • 

render ldms< If liable to a coniinission (if bankrupt, 
although his crt ditors are thus depri\e(l of the iin ms 
of rei overing tin ir debts ; but if a luerehaiil < *>U!f s 
from Ireland to linglaud tosetth- hisatUdrs, ami tii«-s 
to avoid an arrest, lie is clearl\ willdu the \Aords <if 
the act of purlianu lit. 

Jiest, Serjeant, co/i/ra, ilenied that a man <iomi( ih'd 
in another country could coiuudt an act ofbaiikru}>tey , 
liy returning to Ids home, to avoid an arrest here. 
It cannot bo said that he I’rom 

whence must a man absent Idinsilfto commit an act of 
bankruptcy?- -from Ids house—trom his usual place of 
dealing. It is not euoiigh that l»e absents himself 
from the Uoyal Exchange, or from an hotel wlu re 
he casually lodges, iVor Avas this a dcpuilini^ Ihc 
realm within the meaning of the h gislature, \a Idch 
must be restricted to those Avhohad atixed residence 
within the realm. UthcrAvisi*, if a |>erson from 
abroad should be threatened Avith an arrest here, 
■W'herehe cannot be expected to have the nii'aus of sud¬ 
denly discharging all his debts, anti Avliere he pro¬ 
bably has no friends, prefers flying, to hi ing confined 

within 
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within the walls of a prison, he commits an act of 
bankruptcy ; aiid though perhaps l>oth au honest man 
and ill aHliient circumstanct's, h<‘ is subject to all 
the rigours of our bankrupt coile. If this were tlui 
law, not only foreign inen'hants would shuti this 
<?ountry, but persons residing in ]ieland and the 
colonies would tak<‘ care not to run the risk orianding 
in England. What justiet: howener dietab d, and 
what the legislature must have intended, was. that 
w hen a trader is chunieilerl abroad,hiscre ditors should 
follow him thitluM', when* his funds must necessarily 
be to enable him to answer their demands. 


Cii AMHKK,.!,—There is some novelt v in thiscpu'stiou; 
but 1 udl state my notions upon it aeeording to my 
{iresent impressions. 1 think that this was urAywo /b/g' 
the rtuhu amounling to an act of baukru[iti'\, within 
the m<.-anin<r of the le^islatun*. 'rh(*re is a fallacx in 
the whole of ih(‘argum(*ut for the plaitititr,in suppress- 
ingi ertain words of tin- statute. 'J’hat applii s only 
to snbjeets-boru »>f this realm t*r any of the king’s 
domiiiions.aml speaks not tuilyofdee-^i ting the realm, 
but of departing the realm, to the intent to ihliaud or 
himler any cnalitors.likewisenatural-bornsubjectstu). 


(«) la Kliz. c. /. 1. “11 

any incrchaiit «>r other porsoa, 
rising <»r cxrrcisint; tlir triu)*' ot 
merchandize, hy way of hargaiu- 
iiig, Ac. and ht-ing sul»jrc( horn 
of this rcHiiii, or of any of tlie 
quceii'8 dominion's, (jr denizen, 
at any lime hereafter »■//</// depart 
the realm ; nr hegiii * i kucji his 
or licr house nr houses, or other¬ 
wise to ubseut liiiusclf or herself j 


or take sanctuary, Ac. i>r depart 
from his or her dwelling lunise 
or hou.scs; to the intent i>r pur¬ 
pose to defraud or hinder any «»f 
his or lier creditors, heing also 
a siihjeet-horn, as is aforesaid, 
of ''.lo just debt or duty of such 
creditor or creditors, sliall be 
reputed, deemed and taken for a 
bankrupt. 


1.5.5 


It 
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Itisnot iiCCPvSsary, that to depart the ivahu with lliin 
purpose, the bankrupt should have bad a dvvelJiii^ 
house within it; that might be urged more plausibly 
as to his absenting himself \ but the operation of the 
statute is not restrained to those who resi<le here; it 
extends to all natural born subjects. The act does not 
include foreigners; but it comprehends ail others who 
/lepart the realm, with intent to delay or defraud their 
creditors. Why should it not? If they happen to be 
here, and wish to escape from their fellow subjects 
who have a just demand upon them, w htrt does it 
signify whethertheyhave long resided in this country, 
or are lately arrived from abroad ? In the prcs<ait in 
stance the credit was given in England; the < re(litors 
n^sided in England ; and the departing from I higiand 
was as injurious to them, as if the bankru[>t had witii 
the same* intent fie<l from Ireland, w here he happened 
to be domiciled. 

The jury asked the judge, whether if a merchant 
s<*ttled in Ireland comes here fora temporary purjiose, 
and returns thither to avoid an arn^st, they were 
bound to consider this as in law an act of bankruptcy ? 

Chambre, J.—I am of opinion that it is. 

The jury tlu;refore found for the <lefendants. 

JSest, liaifey, Onslow, Serjeants, and Jlnmphreys, 
for the plaintiir. 

Shepherd, Vaughan, Serjeants, and Marryal, for 
the defendants. 

[Attornic«, Magnall and Swain Ijr Co.] 

Fide Co, B. Laws, c. 4. §. 1. 

Barnes 
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Barnes and others, executors of William 
Webb, v. Headley and another. 

was a feigned issue out of Chancery to try 
whether, on the 14th day of August 1802, Wil¬ 
liam Harrey and Henry Suthmier were indt'bted to 
William Webb, deceased, in any and what sum of 
money. 

Messrs Harrt'y and Suthmier were sugar bakers in 
this city, and having committed an act of bankruptcy 
on the day above mentioned, a commission was taken 
out against them; under which Webb claimed to 
pro\e a <lebt of 11,072/. 2«. 4d. The commission¬ 
ers, li<»we\er, rejected his claim, on the ground that 
ihe debt ha<l been contracted under an usurious con- 
tract; and the matter coming, on petitioiv, before 
the Lord Chanceller, the present issue was directed ; 
in which, asWehbw asdead his cxecnlors w^ere direct¬ 
ed to he plaintitis, and tlie assigiu:es of Harrey and 
•Sutiiinier were made defendants. 

I'lie facts of the case were not contested : 

By an agreement, dated 15th May 1800, between 
Webb and the bankrupts, he was from time to time 
t(k advance them money, to be used in their tratle of 
sugar bakers. Ostensibly, there was a reservation of 
interest upon these advances, only at the rate of 5/. 
per cent per annum; but it was further stipulated, 

that 


Wednesday, 
Dec. i,’3d. 


Ifinoncyiitlcnt 
at iiiHiriouv in- 
tercHt, a snihsc- 
(|ueiit rontrart 
to repay the 
principal with 
Icf'al interest is 
void, under is 
Ann. e. i<>,^ 1. 
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tliat Webb shoyld have a commission of -il. per cf-nt. 
upon all sug;ars purclmsed v ith bis mone\. 'riiis was 
under the pretext of a coi ipeiisation to bim for bis 
trouble in inakiie^ tlje [mrebuses ; but in reality %vas 
merely ettlourable, and atlisguise for usury. 

Under this agrt'eiiient Webb advanced various 
large sums of money ; \\liieb, logt'tber with Ibe usu¬ 
rious interest and eomrnission, amount«‘d in the be¬ 
ginning of August 1802 to l.'),000/. Altbougb 111* 
bad bonds, mortgages, and other seeurities to eo\er 
ibis debt, be at last became very pressing for pay¬ 
ment, and threatened to put bis seciiritiis in force. 
Ilarrcy and .Sutbmii r then tojd bim that bis seeurities 
were void for iisurv; Mbicb ^^as eonlirmeil by the 
o])ijiion of counsel. lj|)on this, a'^•ompromise took 
jtlaee between tiieparties; acciudingto wbieb, all tbe 
usurious interest was toliestruck oft, and llarrev anil 
Sulbinier were to be indulged with time to pay tbe 
priticipai advanced, w itb legal interest,by instalments. 
On tbe lOtb of Augustan account was stated In tween 
tliein on this ]>rineiple, reducing tbe balance front 
lO.OOO/. to 11,072/. 2.V. 4r/. ; and on tbe l.'ltb 
Harrey and Sutbniier signed an agreement, acknow¬ 
ledging that they were indebtid in tbe latter sum, and 
undertaking that they sboidd execute fresh bonds, 
mortgages, ^icc. to secure it. As soon as this agree¬ 
ment was signeil, alt tbe former securities and ail tbe 
accounts con<;erning tbe former dealings between tbe 
parties that could be discovered, were destroyed. 

These facts being given in evideiiec* or admitted, 
tbe question of law was argued at great baiglbi; whe¬ 
ther. 
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ther, nnd« r the circumstances, Ilarrey aiulSuthmier 
at the time of theirhankrnptc\ were h-'j^ally indebted 
to Wi bb.? 

Lem and Jiailet/, Serjeants, Wear and Coniyn, of 
counsel for the defendants, in the nepitive. Tlie vice 
1>\ >\bieb the dealinj;s bctwi'eu tin* parties were origi¬ 
nal!' tainted,was net[»urged by thesubse«jnentagree¬ 
ment. Webb could not dis(‘ntangle the balance he 
<'laiined frnni difl’erenl loans under one contract, and 
after bvi ahing it into |)arts, abandon some and insist 
upon otln rs. lie ('ouhi not disunite what was in itself 
entiia^ and of the saim* nature. If In- could not claim 
the whoh- of the he was not ('iititled to any 

jairtof it. When ii.dney is advaina'd under an usuri¬ 
ous eonlrart, the eontraet is voifi, and the money is 
irrecoverably gone. The (‘ouseiit (tf Harry andSuth- 
nner to the in-w- arrangenient was unavailing. They 
<-onhl not set up what was in itself a mdlity. At the 
tinu- tln v s« ttle(l the account, no dt^bt ('.xisted, andlf 
they promised to pay 11,ti72/. it was a promise wholly 
w ithout consideration. A man is not liable to the pe- 
nalliesof usnrv till heaeluallv takes usurious interest; 
but a c<nitraet for usury is from the beginning illegal 
ami inxulid. There is hvve uo place for rcpeutauce^ and 
if the h-mh-r, the moment after parting with his money, 
agrees to ask no interest at all, he lias no means of 
recovering his principal. The second agreement, as 
well as tin- (irst, is (or the payment of money on which 
usurious interest had la-en reservetl; therefore, both 
are voitl. IJad an action been brought on the last 
agreement, it would have been necessary to have 
averred the c<msideration, ami that would have ap¬ 
peared 
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pfiaredtobe bad. The one party was alarmed lest he 
should be sued fortheptmaltiesof usury,and the others 
dreaded being; arrested for a lai^e debt; but what they 
agreed to under these circumstances could not ren¬ 
der kgal and valid what was positively illegal and 
absolutely void. 

Shephcrdmi^ /?M/,Serjeants, WHherhalhm(\'J. Ww- 
miy € co«/ra.—While an usurious bargain is in 
operation, one without the consent of tlu‘other may 
not be able to alter it; but here the usurious bargain 
was rescinded, and another, free from usury, subsli- 
tuted in its place, by the mutual ronxnl of both 
parties. A promise to pay a debt which could not !»e 
inforced in a court of justice, is good ai common law, 
and is not prohibited by an\ statute. I’lie I’ilij Ann. 
c. id,only declares that tin* usurious contnir'lsliall he 
void; but the parly ma\ still voluntarily ehargehim¬ 
self to repay the primdpai with legal interest. Tlie 
plaintids here do not go as is supposed on the ori¬ 
ginal contract, hiit on the subsequent imdertakiug. 
At this time the debt cxi.stcd, altliough the remedy w us 
barred; and the moral obligation of the borrowers to 
repay it, w as a good and meritorious conshleration for 
their promise. If a man applies to a court of equity 
to be relieved from an usurious bargaiu ; before he is 
heard, he must undertake to restore the principal and 
legal interest. Why?—because justirre requires it. 
But what it is Just for a man to do, that he may uiuhu- 
take to do: This is like the case of a certilicated bank¬ 
rupt, who promises to pay a debt due b(;fore his bank¬ 
ruptcy, or a person when of age promising to pay a 

debt 
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debt coiitrac’trd, not for necessaries, during his infan¬ 
cy. There is notliing immoral in iisury;itisonly»«a/«jM 
prohibitiim ; therefore, courts of justice will go no 
farther than the strict letter of the statute which for¬ 
bids it. The statute only says, that a man is not 
compellable to pay by virtue of the original lending, 
but leaves him at full liberty to follow the dictates of 
his conscience, and to promise to render back the pro¬ 
perty of another man, which he has illegally got into 
iiis po.s.session. It would indeed be strange, if those 
who hud received m IJ,000/. could not in law 

prfunise to r(*pay it. ISesides, the act only says, that 
contracts for payment of any priucij)al, or money “/o 
he Ivnly" shall be voitl; and here the money was 
had la fore the< <)ntract.— [C'humhre.S. —That must be 
undcrsto(*d. “ to be h nt— after tin j)assiu!>- <f the 
slat ate,or the eommenceaieai of' its operalion^\\^\x\.\\cvc., 
a del)! sul>si.''ling, then' was a ]»r(>inise to pay it, al- 
fogeihcr nncmmccted with usury. The only <’ase in 
the hooks on this subject, isCuthbert v. Haley, tlT. R. 
:h>0, w Inch, though not a dirc< t authority, is in* favour 
of lh('plaiidifls ; it having been there held, tliat if A. 
for an usurious consideration gives his jM’omissory note 
if) 11., who transfers it to <!., for a valuable considera¬ 
tion, witlioid notiee of the usur\, and afterwards 
A. gives a bond to C. for (be aiiiomd, the bond is 
good. 


L.€hs, Serjeaid, in reply. The statute not nu'rely 
doesawaytbo liability of tin-borrower on an usurious 
loan, but destroys the foundation of it. It md only 
bars the remedy, but aumbilates the debt. There is 
nosuhsfraiunt Ihereforeon '^bitrb a subseipiei. i promise 
V'on.l. M can 
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tKiii Operate. With regard to banknijds nnd iiifaats, 
there was nothing illegal in the clebls the} have con¬ 
tracted ; and though not legally answerable, if of su0i- 
cient ability, th(’y are bound in honour to discharge 
them. The debt subsisting, they may superadd the 
remetly. Here there is no moral consideration to sup- 
j>ort the promise. W'ebb was aware of transgressing 
tlie statute from the beginning, and only consented to 
give up the usurious inten st, from an appn heiision of 
being sued for the penaiti(>s he had incurred. '^I'lie 
supposed consider.ition arose ex lnrjn rmesv/, and the 
whole transaction was an att(‘m|it to ilefeat or c\ad»* 
the law. As to the case referred to, ilis< learly not 
in point; C., tin* obligcu^ oi' Ihe IkhkI, !»a\ing been 
no party to the usury bt*l\veen A. and li. 

C/tambre, J.—1 am sorry that a (|Uestion of such 
general importance, and involving so ilreply the in¬ 
terests of iudivitluals, should be decided only at nisi 
jfi'iiis .—Sitting here, 1 caimot be goveriual in my c<>n- 
structidn of an act <»f parliament by the rules ob.ser\4'd 
in courts of e(]nity. In cluincery, where rebel’ is 
prayed, and wluae the party cannot be reli<*ved with¬ 
out the assistanci- of that court, the Chancellor, before 
discharging him from the usuriotis intt rest, does im- 
posi; a condition upon him, and compel him to repay 
tlie principal with legal interest, (’ourts of t*rpiily, in 
many cases, Ir.iv*' a discretion whctlier they w ill inter¬ 
fere or not, ami may tlun efore prescribe the terms of 
their ijiterferemre. Here the parties stand respectively 
upon their strict rights, and the efl'ect of the usury in 
consid<jration ol la w, is drily to IxMictcrmiiied between 
them. It is allowed, that there is no moral obligation 

to 
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to repay money lent upon an usurious contract, which 
will silently raise an assumpsit. Indeed, to hold that 
although the securities are void, there is an implied 
promise to repay the principal and legal interest, 
would effectually defeat the statutes against usury. 
In one of these, ) believe, it is said, on the other 
hand, that they shall be construed so as most effectu¬ 
ally to reprtrss and beat down usury («). 

The preseiitquestiondependsentirelyuponstat. 12 
Ann. c. IG, and I am surprised that, in the arguments 
on both sidr.s, the language of that statute has been so 
little attended to. Hearing it dropped in court yester¬ 
day, that a cause about usury was to be tried, I have 
copied the clause on which this turns. After prohi¬ 
biting the taking of more than -il.per m/L after29th 
Sept. 1714, it goes on to enact, “that all bunds, cmi- 
“ tracts^ and assurances, whatsoever, inad(‘ after the 
*‘ time aforesaid, for payment of any principal, or 
“ money tf> be lent, or covenanted {b) to be performed, 
“ uf)on or for any usury', whereupon or whereht/ Wxcto 
“shall be re.s(‘rvetl or taken above the rate of five 
“ pounds in the hundred as aforesaid, shall he utterly 
.“ roid." Then does the (Contract supposed to estab- 
lisii this di'bt come w ithin these words? It is a i‘on- 
tract for payment of a princijial sum, on whichu-sury 
liad been rescr^ed’, but it is not a contract, whereby 
tlnsrc is reserved above tiie rate of five pounds in tin- 


(a) 13 EUz. c, 8. § 7- c. 13. and 21 .la. 1. <•, IT- 

(b) The word is “ covenant- J3 KHz, c. S. § 3, has it “cove- 
cd” ill this statute, and in tlie nant,” as the sense evidently re« 
corresponding clauses of 12 Car.2. quires. 

M 2 


hundred. 
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iiuiidrcd. Thus wo have to consider, whollK^r tlio 
words ‘ whereupon or whereby^' must be referred to 
‘ contrucls' or to 'principal' In ^ruminiitica] construe* 
tion, they must refer to the last iintec(.*dent; 

and there is nothin^: to prevent this construction; as it 
a(;<;oi cls with the natural and obvious ineaiiiri*>; of the 
w'ords. Theref«»re, it stands thus:—here is a contract 
(the kind of contract whetiier,verhalor writtiMi, makes 
no difler«‘nce') which, thoiiifh not for usury in itself, 
is for paynu'iit of money whereupon and \\her< hv 
usury ha<l been reserved: for this n.'ason, it is within 
tliestatute, a!id voi<t.—1 should ha\e paid the y:reatest 
tlcferenee to the dt'terniinatioiis of other judu,'es and 
probably should ir<Hidieid lU} selt bound •►y them had 
any lu< ii brought betbr(‘ me; but in the absence of 
all authority, 1 can t.xik onl\ to the language of the 
statute.*; and in so doing. I am under tin* m*eessity 
of holding the st;eond contract to b^^ilh•g:d, ami that 
Jlarrey and Sulhmier were not, by im'aus <>f it, in- 
tlvbtetl in any sum of money to William Webb. 


Tiic |tlaiiiti!r 
l«' inm- 
siiilt (I 111 au 
OMl o(' 

clliHHVI ) , ll'i 

Vflla.'i ill uIUlt 
•-•ascs. 


It was then proposed, that the jdaiiititis shotdd be. 
nousuitt'd ; and an objection being made, that they 
could not, this being an issue out of ehauc(‘r\ ; 
Chanihre. .1. said, there was no rule of law for lhi< 
notion; and he <iirected a nonsuif accordingly. 


[Atti*i'iiie>, ll'udi'sfiii iiiiil hirliui-l 


fide 20 lieu 3. c. 5.—3 
Hen 7- c. 5.—11 Hen 7. c. S. 
—37 Hen. 8. c, 9.—.0 & (j 
Eil. 6. c. 20.—13 Eli/., c. 8.— 
21 .ta. I. c. 17.—12 Cur, 2. 


c. 13.—.12 Ann. c. iC.—liac. 
Alir. tit. *•' Usury,” (E.)— 
Com. Di};. tit. Usury,” (A.) 
—tit, '• PJeiulcr,” (2 G. 7-) 
Fit/.royr. Gwiliim, 1 T, R, 133. 

Regina 
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—Regina v. Scwel. 7 Mod. 120 
—Lowo t'. Waller, Doug. 73{). 
—Parr. v. EHason, 1 East. g2.— 
3 Esp. Cas. 210. S. C.— Da¬ 
niel V. Cartony, 1 Esp. Cas. 273 
Moses V. M’Ferlan,2 Burr, 1005. 
—The e<|uitycases on this subject 
arc ably brought together in 
Ld. Chestrrjield v. Jansen, lAtk. 
301. 2 Vez. I'i.*).—And the 
result seems to be, that though 
where a rontraet is nicrelyagaiiist 
eou''iiciKe, if the party, being 
fully inlornied of all the eircutii- 
"tances of it, and of all the ob¬ 
jections to it, 'ohuitarily coiues 
to a new agreement, he thereby 
bars himself of that it lief which 
he might «jthenvise have had ; 
jet if the original cuntra<-t be 
.•ILesiil, it <loes not admit of being 
regenerated, and no sid)sr(juent 
agreement or eontirmation by 
the party can give if validity. 

tsince collecting the abo\c au¬ 
thorities, I have been favoured 
with a MS. note ot a direct de¬ 
cision at A'mv I’riiis upon this 
very point, taken b\ a !:cnlleman 
,at the bar,towbomtile iirotession 
is under file greatest old', atioiis. 

Wright r.Wui;i:i.' k,—/• - >'cr~ 
ster Sprni" jissKcs, Debt 

on bond.—Plea generally, that 
the bond was given tor tlic per¬ 
formance of iiti usiiriousc MOract. 
The plaintiff had in J7l>l h’lit 

M 3 


the defendant l.OOOf. for the 
securing of which, with lawful 
intetvst, a bond was given, and 
the defeiidant also agreed to 
give the plaintiff* a salary of 50Z. 
a-year, as a clerk in bis brewer}'. 
It vi'as not intended that the 
plaintiff should {terform any ser¬ 
vice for the defendant there, but 
the salary was a mere shift, to 
give the plaiiitilT more than 5, 
viz. 10 per cent. iiUerc.st, for his 
money. In 17,03, one year’s 
.salary having lieen paid, the par* 
ties agreed, that it should be de¬ 
ducted from the pvii'cipul, the 
detd seeming this salary cancel¬ 
led, and a fresh hoiul t.iken for 
the remaining principal, with .5 
ptr leiit. interest, and on this 
bond the action was brought. 
Plttinrr, for flic defendant, oh- 
jected, tliat the original t;ontract 
heiween the parlies being in- 
fei'ted with iisiiiy, cotild not he 
cured by any subseijuent agree¬ 
ment ; tliut the act of ])arlia- 
incnt made void all eontraets and 
a.ssiirances founded in usury, and 
wfi“tbc’' taken at tlie tin.*., or 
altcrwaid^. could make no dil- 
icrcnce. 

J.ntrrencc, J .—^’Fhe art of 
pai liaiia nt o»!y makes void con¬ 
tracts wbeieliv moi‘, than .5 pt^' 
rent, is secured. The oii 'inal 
contract between iliese p.irties 
was certainly Uburious, and no 

.Tction 
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action conld have been main* 
tained on the first bond; but 
there was nothings illegal in the 
last bond; it was not made to 
assure theperrormanccof the first 
contract^ nor does it secure more 
than 5 per cent, interest to the 
plaintifi. The parties saw they 
had before done wrong; they 
rectified the error they had com¬ 
mitted, and substituted for an 
illegal contract one that was per¬ 
fectly fair and legal. I see no 
objection to their doing that. 


and therefore am of opinion, that 
tlie present action is maintain* 
able.- f'erdiet for plaintiff. 

Note. In the outset of the 
cause, Leym'tcr objected that the 
plea was bad, in not stating how 
the usury was committed; hut 
Lawrence answered, that if the 
defendant intended to have 
availed himself of that, be should 
have demurred ; but on this issue 
he roust try, whether it was usu¬ 
rious or not. 
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I HIST SITTINGS AT WESTMINSTER. 


Dudley v. Smith. 

ASKfor nci>li«;(.‘iice, ajjainst llir owner of a staire 
^-^(•«»aeli.—The <Ie(;laratiou >tate<I, lliat the plaiiitilF, 
Klizuhcth DudUif,hvvwmv ainl was an outside passeli- 
t^eron the<iefen<lant’scoaeii, tube safely and seeurcly 
i.onveyedt hereon, from a place ealleil tin* Red Ltion, 
in tlic Strand, to Chelsea; and that it was thereupon 
the duty of the defendant to have so conveyed her; 
but that he failed to do so; “and on the contrary 
there f, defendant afterwards,and whilst plaiiitili'con- 
timied as such otitside passenjjer on tin; said coach, 
and before she was s(;t down, or had alighted there¬ 
from, to wit, on the day and year aforesaid, at 
('helsea aforesaid, by a certain then servant of the 
defendant,eiiiplo} ed and trustedby him upon that oc¬ 
casion, wrongfully, injuriously,carelessly,negligently, 

M 4 and 


W'l'clne.stiiiv, 
.laniiary vJ, 


TIh- proprietor 
of astute I'oat'li 
IS iiiisMcruiile 
tor ilie iU'!;li- 
irem I- oi' tin- 
tlriviT.froinllir 
usual ptiicr oi' 
taking up pas- 
seneei ', not 
only till till' 
roa.'li an ives .it 
itv iilace of (If. 
stiiiiitioii, ItuI 
till the pasM'ii- 
gers are there 
sateiy.set ilov r.. 
— 'I'htMlritei of 
a >.t.i£:o foneh, 
before p.iSMii* 
through any 
pl.iee that is 
<lang«TO«i‘<, is 
houiultoiiiform 
the passengers 
of the full ex- 
tciitof Uic dan- 
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^r; and if he 
proceeds witli- 
onteivinsrtheni 
this infonna* 
tion, the pro¬ 
prietor ialmltle 
for any injury 
they may there- 
l»y anfler, V hi<‘h 
theyirisrht have 
escaped by 
alighiing. 


and improperly, drove the said c*oacli through and 
mider a certain low and narrow gateway there; 
whereby plaintiff was then and there thrown and 
knocked down from and off the said coach, &c.” 

It appeared in evidence, that the plaintiff was car¬ 
ried hafely as an outside passenger on the top of the 
coach, to l!ic Cross Kei/s at Chelsea, wliere it slops. 
\V1 ten arrived before the gateway of this Inn, leading 
to the stable-yard, the coachman repiiestefl Iter lo 
aligiit there, as the passage into tl.e yaul was ?v/v/ 
uukward. She said, is the road wasdi;i^, sl.e would 
ratluT be driven into the yard, lie then advised h« r 
to stoop, and drove on. Tlic ronsetjnencc' was, that 
she was struck violently on the shoulders and hack 
by a low archway in the passage, and received a per 
sonal injury, of which sin* is not likely < ve» u> recn\< v. 
A surveyor swore, that from an adnn asureineitt he 
had made, this arehvvay was only Pleel U ineiie> from 
thegrouud, and tliat lint top ol’one of the d<‘fendanl’s 
coaches, which .set nietl cxac'tly of the same height 
with all thcothers, w as fifttcl P inches from theground 
allowing an interstice of Ig inches for the body of any 
person attemptingto ride fhnejgh ujton it. The plain 
tiff s ease being ch.>se(l.— 

The Attorney (ilvn< re!VMnivmUA, that this evirlence 
would not sup[>ort an action against the proprietor of 
the coach, whether blame was, or was not, imputable 
to the Iriver. I'lie declarati<»si stated it to he. the tiutv 
of the defendant to carry tlu' plaintiff safely and se¬ 
curely from the K<‘d Lion in the .Strand to t ’helsea; 

he 
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lie had done so, and brought her to the spot where 
the coach was accustomed to stop. Here the jouniey 
was completed, and she w'as*desired by the coach¬ 
man to step down. If after that, she chose to remain 
on the coach and to ride into the yard, into which 
the defeiidunt was not bound by liis urnlertakiiig to 
carry her, his re.sponsibility ceased ; he was not an¬ 
swerable for the negligence or misconduct of his ser¬ 
vant subsequent to the lerininatioii of the journey, 
and the plaiutiirs otdy rtuiiidy was against the coach¬ 
man, if she Karl any legal cause of complaint.—ilut, 
in fact, she had been warned of lier danger; she had 
been told that the passage was very avhicurff, and if 
she still persisted to continue on the coach, it w as at 
her own peril. 

LonI KbLCNBOROiain.—'Fhe defendant was bound 
lo i'arry the plaintid'froni the usual plac(‘ of taking up 
lo ihe lisiiai place of setling down. As (.'oachownta* 
therefore, he w as answerable for tlienegligcnt,acts of 
liis servant, till the phiintitl'was set dow n at the usual 
place hu* passengers alighting at CJielsea. Thisap- 
]>ear.s, for tin* inside passengers at least, to have been 
^h(^ yard. If the eoaeliiiiau had said to her, “the 

• others w ill be safe in proceeding, but you must go 

• <lown lien*, as you eauiiot remain upon the coach 

w ithont ilangcr to your life,” she could only have 

lilamed her ow n impriulenei* for w hat followed. But 
he should have given her the materials to judge, if he 
was. to leave Iier lo make her election. He told her 
the pa.8sagewas«M/twvoY/; w hereas, according to the 
'■vidence, it was iiiijiracticable. 


The 
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The Attorney Generul then undertook to prove, 
thatvvilh pro]>er caution the plaintiflfmigltthave rode 
throuj>'b into the yard upon the coacii, without any 
injury; and two witnesses actually swore that they 
had done so frequently. 

Lord Ellen BOROUGH left it to die jury to con¬ 
sider, w'hether the coachman had sufficiently warned 
the {daintiff of her peril, or whether the passage was 
more dangerous than she had reason to suppose it to 
be, from the manner in which she heard it described 
by him. 

The jury found a verdict for the plaintifl) with 100/. 
damages. 

Garrow and Murryat for the plaintifl'. 

Thu Atloniey General fu* the d(‘feudaiit. 

[VUoniirs, U«rix <ind IMhvatj.] 


Vide Aston v. Heaven, 2 Esp. Cas. 532. 


EIRST 
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FIRST SITTINGS IN EONDOi^ 


Falconer v. Hanson. 

rrtmS was an action of covenant upon a charter- 
party; i»i which the parties took issue upon 
whether the ship sailed on her voyage with the first 
fail wind after taking in her caigo. 

By rule of court, several of the witnesses had been 
examined upon interrogatories. Amongst these was 
the captain,whose deposition stated that the loj^-lfOoA 
contained a true account of the time when tlie vessel 
sailed, the state of the weather, &c. 

Garroiv, for the plaintiff, accordingly proposed to 
read several extracts from the log-book, as evidence. 

Park, on the other side, objected to this, on the 
ground, that if the witness had been present, the log¬ 
book could only have been used by him to refresh his 
memory, and could not have been read as evidence, 
although he had sworn in the box that its contents 
w'ere true (a). —But, 


Thursday, 
January S8. 

If a witness ex¬ 
amined upon 
interrogatories 
refers to a writ¬ 
ing; itself not 
evidence, as 
containing a 
statement of 
the facts to 
which he is 
interrogated, 
this writing 
may be read as 
part of his de¬ 
position. 


(a) Peak. Law Er. 12, 14.— 
It has been held, tliat the log- 
kook of a man of war i.s itself evi¬ 
dence, to prove the time of the 


sailing of a ship, forming part of 
a convoy, which the man of war 
had escorted.—DTsraeli n. Jow- 
ett, 1 Esp. Cas. 42^. 

Lord 
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1/'^ 

Lord EllenBORO iiOH held, that tlie parts of the 
log-l>ook referred to in the deposition might he re* 
<‘.eived in evideiiee, id the same manner as if they had 
been copied, and inserted in tite deposition itself as 
coining directly from tl»e deponent. 

ft!deor*ofT deposition of another witness, who had been 

witness beinR examined ill the same manner, was rejected, for want 

abroad, to let , .... 

in iiisexainina- of sufficient pi’oof of liis being out of the country. It 

tioii upon in- A. . i r ■ i • 

icrroptories was sworii, that lie was a sea-laring man, and lliat m 

asevidence. j„m. he belonged to a vessel lying in the river 

Thames; but of what nature this vessel was, or whi¬ 
ther she was bound, it did not at ail apix-ar. 

The Chief .Tvstice was disposetl to rec» i\e tlu- 
deposition upon this evidence of the witness's absence 
from tin* kingdom, if it could further h(‘ shewn, that 
any eflbris hatl been recently made to find him; h»it 
nothing of this kind being proved, he tho\e,iht tin 
evidelK'e of tin* witness Ixang hevoiid the iuiisdi<tion 
of the court, too vague to admit his written 
sition (x). 

'J'iie cause was afterwards reft-md. 

(tI arrow and Gurney for the plaintilf. 

l*itrk and Marri/ut for the defendant. 

t .Vttornirs, Duff and CroHuta- A; Co.] 


i/i) Anonymous, 2 Salk. 0.91. 
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17c; 


SECOND SITTINGS AT WESTMINSTER, 


Doe ex d. White r. Clff. 



JECTMENT ou a mortgagt; doetl. 


It ni)|)(:are«], that under this deed the lessor of 
iheplahitifTMusentilh'd to an undivided moiety of one 
ten(‘inent, and three-fourtlis of anotlnn*; and that the 
defendant was in tiie possc'ssion of tin* whoh; of both. 


A/tortif>/ fiV;nT«/c onteiMled, tiial under these 
eireuinstances, tin* lessor of the plaint ilfn as bound to 
ad<liiee evidence of an <(ctiud OHn/tr, 


Tuesday, 
February’ v. 

In ejectment 
by one teuaul 
ill common 
ai^ainst aiio* 
tiler, it is ne¬ 
cessary lither 
to prove an ac¬ 
tual ouster, ot¬ 
to produce the 
eoiiseiit-niU to 
<-onf«-ss lease 
entry, arul oifi- 
itr. 


Purk, <• contra, nndntained, that the tlefendant, by 
appearin^j;, tatnfessed leuM-, entry, and ovsli*r; and 
that if he <liti not ehoost* to confess these, though 
there might be a a nonsnit, he iiinsf be turned out ttf 
possession. 

'Hie Attorney O'enerol denit'd tliat tlie defendant s 
appearance alone amounted lo a confession of the 
ouster. It ought to oe shewn on what terms lie was 
admitted as defendant instt'ad of the casual ejector. 
Tlie cons<?ntruIe.seu t limes was, that “the defendant 
shall confess lease a;» ? entry, and also ouster of the 
nominal plaintiff, in case an actual ouster of the 
plaintiff’s lessor by the defendant shall be proved at 

the 
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the trial, but not otherwise” (a). Therefore, the 
coDWJit nile must be given in evidence; and without 
It, there was no sort of proof to support the greater 
part of the declaration on the record. 

Park stood upon the practic^e, and urged the in¬ 
convenience whicli would arise from holding that it 
is in ail cases nectjssary to prove the consent rnle. 

Lord EllenBO ftoi'oH held, that tin* lessor of tl»c 
ptaintiflr was bound to do so in the present instance, 
to see wlicther the rule was couiinon or special. 

The rule was then put in, and appearing to l><‘ in 
the coiiiiuou form, tlie lessor of tlie plaintiif had a 
verdict. 


Pa7'k and Gazelcc for the U^ssor »>f the plaiiitilV. 
The Attorney Geiural for tin: defendant. 

[Attornics, Rid<! and SuiUuu-.] 

(a) Tidd’s Prac. Forms, (io8. 


Per Hoit, C, J.—In case 
of tenants in common, there 
must be an actual ouster of one 
by the other j or else be shall 
not be compelled to confess 
lease, entry, and ouster.” Ano¬ 
nymous, 7 Mod. 39 . But it has 
been long settled, (though it was 
once much disputed), that such 
confmioD, if made, is sufficient 


proof of ouster, for <int; tenant 
in common to maintain an <jeet- 
ment against another. Oates ex 
d, Wigfall t). Brydon, 3 Burr. 
I 893 . And it seems to be suffi¬ 
cient evidence of all the facts 
confcssetl, except where there 
must be an actual entry, to avoid 
a fine levied witli proclamations. 
Runnington’s Bjectment, IQS. 
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Waynam V. Bend. 

A CTION against the defendant as maker of a pro- 
-4^ missory note for 200/. paj^ible to L. Toader, or 
bearer, ^'ho declaration stated, that L. Toader, to 
whom the sum of money mentioned in the note was 
payable, indorsed it to the plaintitT. 

No evidence of this indorsement being given ; it 
was contended that the plaintiff’s case was imperfect, 
and that lie must be called. 

The counsel on the opposite side aiiswereil, tliat 
tin* avennent, being unnecessary, might be rejected; 
and that at any rate the plaintitf might recover under 
the count foi money had and recei\ed, the note be¬ 
ing “./hi' ralite rveeiired." 

Lord Ei.m.NiiORoi (;h held, that as an indorse¬ 
ment was stated, though unnecessarily, in the counl 
on file note, it nuist be proved; and tliat llie plaintid' 
couhJ not rei-oier under any of the money counts, a, 
he was not an original [iart_\ to the bill, and there 
was no t \ideiK'<‘ r>f anv value Ix ing received bv the 
defendant from him. 

A witness however was afterwanis found, who 
proved the hand-writing of L. Toader, and theplaiu- 
titf had a verilict. 

Clarke and Gazelee. for the plaintitf. 

Header for the defeiulant. 

[Attoi'iiics, liromhy and iZos«.] 


Fide Rex v. Stevens and Ag- well v, Bennett, 3 Bos. and Pul. 
new, a East. 244 .—Johnson v. SS^.—Houle v, Baxter, 3 East. 
CoUiugs, 1 T, li. 9S,—White- 17/. 


I?5 


Same daj’. 

In an action 
against the 
maker of a pro¬ 
missory note< 
payable to A.R. 
«»r bearer, if the 
declaration 
states that 
A. B. indorsed 
it to the plain* 
till', tilts in¬ 
dorsement 
must be proved 
—A promisso¬ 
ry noUr is evi¬ 
dence imder 
the money 
counts, only as 
between the 
oris iiial parties 
to it. 
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Siune day. 

An nttorucy 
irtaiued to ii<>> 
fioid ail action, 
is not bound to 
Ibtiow the in- 
>tructiuini of 
Ills client, to do 
what is meant 
luercly for de¬ 
lay. 


Johnson Gml. v. Alston. 

« 

A ssumpsit on an attomoy S bin. 

It appeared, that the j^reater part of the business 
had been done in defending'an uetiun; and that on 
one occasion, the deteiidunt had (lt‘siri'd that, for the 
sake of delay, a plea in abattMiK'iil should la- put in 
of his btMiig in partnership >\ilh another [lerson. 

The defeiice statetl \tas, that the ]ilaintitf had 
neglected to put in this plea; \\ hereby there had been 
a judgment against the ilefeiulant alone, lint, 

liOrd Ui.LKNBOKocfiH said, lliat by the defendaiil's 
own confession, tbe j>Iea in aluiieau nl was merely 
for delay; and that he therefore eonid not eomplain 
of Jiis instructions concerning it being disobejed. 

Verdict for the plainliiT. 

Garrow and Espinasse. for the plainti/f. 

T\xc Attorney General for tlie defendant. 

[ Attoriiics, Jiihnnon aud Itlfasdalr.l 


Vide Pierttr v. Blake, 2 Salk. 
515, where Holt, C. snys, 
that if ail attorney puts in a 
false plea to delay justice, he 
breaks his oath, and tuny he fined 
for putting a,deceit upon the 


court.”.— Videetiam Pitt r.Yal- 
den, 4 Burr. 2o0l.—Russell v. 
Palmer, 2 Wils. 325.—Solomons 
1 ’. JLyon, 1 East. 3tjC ).— Tem- 
plcr *). M'Lachlan, 2 New Rep, 
136. 
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Kent V. Lowen. 


.Sara£ day. 


A SSUM PSIT against the defendant as maker of a 
promissory note for 153/. 13^. dated 9th August, 
1800, at 90 days after date, payable to Messrs. Coates 
and Co.—indorsed by them to J. Watson, and in¬ 
dorsed by him to the plaintiff. 


I'ln* making of tlu; note, and the several indorse¬ 
ments being proved, 

Tli<‘ Altornv}/ 6'e«em/opened as a defence to the 
action, that the note had beengiven underan usurious 
agreement b<'t\ve<;u tlu^ dei'taidant and Coates and Co. 
To prove this, he oflered in evi<leiu (^ c«>rt.ain letters 
from Coat« s and Co. to the defendant. Avherein they 
proj)osed to aciroinmodate him witli their acceptance 
at .3 months, upon rec;eiving his note for the same 
sum at9U days, together uitli livo and a ludj per cent, 
commission'. 


Wlicre, to an 
action at Utc 
suit of tlic in¬ 
dorsee against 
the maker of a 
promissoi'v 
note, the de¬ 
fence i.s, usury 
in its original 
concoction; 
letters from 
the payee to 
the maker, 
stilting the eon- 
sjderation its 
bt'tvveen them, 
if shewn to 
have lieen co- 
temporaiiemis 
witli the mak¬ 
ing of the note, 
are admissible 
evitleiiee to 
prove the 
usury. 


Park ofijectod to fheadmissihility tifthis evidence, 
ile allovvcti, that iu an actitm against the acceptor of a 
hill, the tlrawer or indorser may he caih^d to prove, 
that tliere was usury in its original cunettetion (u); hut 
tliere tht; evidence was given upon oath, and an op¬ 
portunity was aflitrtU'd to cross examine the w itnesses. 
Here, these letters of Coates and Ct». were not upon 
oatli, and might he collusively written, with a view to 
thtfeat ihe fair claim of the plaintiff. 


(g) Jordaiiic v, Lashbruoke, 
neuk. Cas. 224. 

VoL. I. 


7 T. II. 001.—Rich r. Topping. 

N Lord 
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Lortl I'iLLENBOROt'GH, ruli'd, tluit it m;is first iu‘* 
cessaiy to prove by tin* post-mark, or otlierwise, tliat 
the letters were eoteiu[)oraiieous with the makiii;; (»f 
the note; and that after that, tliey would be e\ idiiice 
of an act done by Coates and Co., who wen* the 
payees of the note, and through whom tlie plaintiff 
made title. Whetlier the act w as proved by an oral 
declaiation, or by other evidence, his lordship said, 
made no difleretuie. 

The post-mark bciiij? examined, did shew the letters 
to have been written just before the datetif the note, 
and they were read in evidence accordine^ly. It fur¬ 
ther appeared, that on the 11th of August lOOd, the 
defendant drew a bill of exchange on Coates ami Co., 
for !50/. at 3 mouths, which they accepted; but 
which, when due, was dishonoured for non-payment. 

Park conleniled, that the 3Z. 10s. for tlie 2^ per 
cCiit. ujwn the 150/. was to be consi<lered not as in- 
tcre.st, l)ut commission, for the troubhi of Coates and 
Co. in accepting the bill, and accommodating the <Ie- 
feudant (a). 

A personae- Lord Lllenuorouoh, liowcver, held, that there 

conifiiouatini; 

anoijur by ar* uo colo\!r here for commissum auci that the 2i per 
cannufukc* a cml. inust be Considered as usurious interest. Country 
dp<'ouHUnK*a'^ bankers had betju allowed to take, besides legal in- 
tililw 8bovt*'L. ft^rest, a certain commissi(m for their trouble and ex- 
jHrcui. iiiur- pence; but that was in aiscountin^ bills. Here, Coates 

Vst, by way of ^ ° 

voinniiRsion, 

without com- __ 

aittiug ujiiry. 

(a) Wiocbv.Fenn, 3 T. R. 52. n. Hammett». Yea. 1 Bos. & Pul. 144. 

and 
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and C<». ' . acceptors of a bill, and the commission 
AYUS a HM re (rloak for usury. Therefore, it the jury 
bc/ic\'etJ that the note was luaxlc uifou the terms held 
out ill the letters, they must find for the defendant. 

And so the defendant had a verdict. 

Por/c and Rspinasse for the plaint iff. 

I'lie Attorney General for the defendant. 

[4Uon>irs, Owen and BeckOt.l 


In fliis case, tlie Attorney Ge- 
vtral likewise contended, that 
the defendant had received no 
c07isi<icratiun for the note, and 
that therefore the |)laintiff could 
not maintain an action u|>on it, 
even if he was an indorsee for 
value, as there was reason to 
au|>|tose that it had not been in¬ 
dorsed to him til] subsequently 
to its becoming due. But it ap- 
peared afterwards that the plain- 
tift’ had received it from Watson 
in ]>aynient of goods sold, before 
it was due; and Lord Ellen- 
BOKoiTGH said, that at any rate 
the note was not to be considered 


as made W'itbout consideration, 
as the maker bad received a 
cross acceptance iroin the payees, 
and tlierc had been an exchange 
of securities between the parties. 
It follows, that in li^allace v. 
Hardacre, ante -ij, if it had been 
clearly made out, that there bai^ 
been an exchange of securities, 
the bill there would have been 
considered as accepted for value; 
and ui>an proof of Maine's 
bankruptcy itefore the indorse¬ 
ment, 1 presume the plaintiff 
would have been nonsuited. Rolle 
V. Gaston, 2 H . Bl. 570.—Buck> 
ler V. Buttivant, 3 £^t. 72. 


rOUKT 



JiuiMo 

In an artton 
fpr the value of 
an article or¬ 
dered ot' the 
plaiiittd by the 
defendant, but 
tetnriied by 
ttie detenduUt 
to ttic pUktttift', 
it ia incumuciit 
oil the {damtitf 
to prove,that 
it waa made 
agreeably to 
t)ie order. 


CASm AT NISI PRIUS. 

COURT OF CO.MMON PLEAS, 

FIRST SITTINGS, IN TERM, AT WESTMINSTER. 
Hayden v. Hayward. 

A CTION for goods sold, to recover the value of a 
ridiiig-hubit made by the jdaiutilT for the de¬ 
fendant's wife. 

It appeared in evidence, that the plaintilT was sent 
forby the defendant, to take measure of iMrs. H, foru 
riding-habit; tliat lie tlid so, anti made one which he 
sent home to the defemlant’s htnise; hut lhat it \t as re¬ 
turned back to him the same <\ay. 

liayle.y, Serjeant, for the defendant, contendetblhat 
it was incumbent on the plaialitr to prove that the 
riding-habit was made agreeably to order; as the true 
reason of its being sent back was, that it diil not at 
all ht. 

CorAi?//,Serjeant, on the other side, maintained, that 
the onus lay upon the defendant, to prove that the 
article furnished vvas improperly maile. The de¬ 
fendant had given the order, and the evidence of a 
riding-habit being delivered at his house, was pre¬ 
sumptive proof that tin* order was duly executed. 
Therefore, it lay with the defendant to discharge 
himself, by rebullitig this presumption. 

Sir James Man.shei.d, C. ,T. was of opinion, that 
under the circumstances of this case, it behoved the 
jdaintilT to prove, that the haliit was made agreeably 
to the order, and that as he failed in this proof, the 
defendaul was entitled to a verdict. 

I’he jury nevertheless found for the plaintiff. 

Cockell, Serjeant, and-, for the plaintiff. 

JiayJey, Serjeant, for the defendant. 

(Atturnifsi, iiuncomit tuid Hope and Co.] 
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ADDENDA 

TO 


CASES 


RULED 

AT THE SITTINGS 

MiL JtAELStAS Term andin IIilarx TermVd Geo. III. 


^KVKRAi. of the casco reporte«l in the pi-cceding part of this volume 
luiving been siibbequently brought before the court, on motions 
for new trials or in arrest of judgment, it will be projKir here shortly to 
mention the protectUngs concerning them in Banco, by Tuuy of coniirm- 
iiig or (piaiifying the decisions at Nisi Prius. For the future, no case 
will be inserted i ii these Reports, till finally adjudged in the court from 
vthich the record issues. 


J. In .4mc7f V. Z-ong,(p. 14.,^ a motion was made in arrest of judgment on 
two grounds : 1st, that a writ of sM/!^a?na dwre.v tecum isnotof compulsory 
obligation on a witness to prcxluce pa]>ers thereby demanded ; and 2dly, 
that it was not sufficiently alleged in the declaration that the defendant had 
it in his power to produce the warrant which this writ of suhpatia duces 
tecum required him and another ]>erson, to whom it w'as directed, to jiro* 
duce at the trial. But after hearing these points argued at great length 
the CoiTHT resolved,! St, that under a writ of subpeena duces tecum a witness 
Is Ixnind to produce all papers mentioned in it, whicli he bus in his pos¬ 
session. and which he has no lawful or reasonable excuse forwitbolding; of 
die validity of which excuse the Judge, and not the witness, is to deter¬ 
mine j and 2dly, that the defendant’s ability to prodm-o the warrant and 
kis want of just cause for not producing it were sufficiently alleged by stat- 
Voi,, I. C “ ] ing. 
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ing, that he could and might, in obedience to the said writ of tuhpeena, 
have produced at the trial the said warrant, and tLat he had no lawful or 
reasonable excuse or impediment to the contrary. 

2. In TTie Mayor of London v. Long, (p. 22,) considerable doubts 
were made to appear as to tbc antiquity of the oath which had been very 
much relied upon, as well as concerning other parts of the evidence ; and 
the Court directed that there should he a trial at bar, in order that |>ojnts 
of such magnitude as the case involved might receive the most solemn 
consideration. 

3. In Buchanan v. Rucker, (p. fi3) a motion was made to set aside 
tbc nonsuit, on the ground that i)y a law of Uie islanci of Tobago, if a <ie- 
fendunt be absent from the Island, and have no attornev, manager, or over¬ 
seer there, “ nailing up a copy of the declaration at the coiirt-ljouse door 
shall be deemed good service;*' hut the Judges all agreed that such a 
law was not binding on the rest of tlie world ; and that at any rate it 
could not apply to the deicndiint, who not having l)ecn proved ever to 
have resided within the jurisdiction of the island, could not with propriety 
be said to be absent from it. A rule nisi was the.refore refused. 

^ 4. In French v. Patten, (p. J^2.) a rule to shew cause wl»y tiiere should 
not be a,new trial was grauted j but was aflerwanis discharged, the Court 
being of upinioit that the original ctintract between the parties was super¬ 
seded by the memorandum inserted in the policy, whicli only wanted a 
stamp to be efiectiial; and that it u’ould he contrary to the |K>licy of the 
revenue laws to consider the alteration as a mere nullity. 

5. In Vordwelly. Martin, <p. 7<J ) the Court refused % rule to shew 
cause why there should not he a new trial; as they clearly thought that 
the several drawers were mutual purchasers of each other's acceptances, 
and that the hill being negotiated before the alteration was made, thia 
was in efl'ect drawing a new bill witliout a stamp. 

6, In Rex V, Campbell, (p. ()1.) a motion W'as made for a new trial on 
the supposed variance objected at Nisi Prius; but the Court, thinking 
that, the averment in the information was sufficiently supported by the 
charter, refused a rule to shew r ausc, and judgment was afterwar ds passed 
upon the defendant. 
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7* In Cuming v. Brown, (p. 104.) the efiect of the indorsee being nwtfn 
that the consignor had not been paid in cash for the goods, was argued 
very elaborately, and the Court tooH time to consider; but the Cribv 
Justice afterwards delivered their unanimous opinion, that the notice to 
the indors4?e, which is said to vitiate the iudurseiijent, means •• notice oftuch 
eircumetancesas renderedthe billof lading notfairly andhon&tly asMignablep 
and that as there appeared to be no collusion in this case between the 
defendant and the consignee, the rule for a new trial should be discharged. 

8. In Kymer v. Suwercropp, (p. 109 ) arole for a new trial was likewise 
discharged,—on the ground that the defendant had not properly substan¬ 
tiated the fact, that be bad fiaid the broker for the coffee delivered to 
him ; hut the i:ourt did not give any decided opinion as to the effect of 
p.'iyiu*'nt by the vendee to the broker before the day of prompt, when 
tile warrant' for the tlelivery of the goods have been parted with by the 
venflor and passetl to the vendee. 

ij In Bimnct x.F'trnell, (p. 130.) the doctrine I have supposed to have 
been held, that ” a bill of exchange made payable to a fiititioua person, 
or bis order, is nciUier in effect payable to the order of the drawer, nor to 
hearer,” niiist be taken with this qualification, unlcse it can be shewn 
that the virvnmstnncf of the payee being a fictitious person was known to the 
acceptor." A new trial wa.v refused i|i this case, because no^uch evi¬ 
dence bad been <iffcrc<l at Ni.si Priiis. Lord KLt.B 4 tBOHOUOH said, 
he conceived himself bound by Minct v. Oibson, and the other cases upon 
this siiiiject which had been carried up to the House ot Lords, (though 
by no means disposed to give them any extension,) and that if it had ap¬ 
pealed that the defendant knew George Abney, the payee, to be a fic¬ 
titious person, he should have directed the Jury to find for the plaintiff. 

lO. Ill IFilliams Nunn, (p. 152.) the Court of C. P. held W'ith 
Chambkk J. that a natural born subject of this country domiciled 
abroad, who happening to be in England for a temporary purpose, 
returns home sooner than he intended, to avoid an arrest, thereby com¬ 
mits an act of bankruptcy ; and therefore discharged the rule nisi they 
had granted for a new trial. 


11. In 
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11. ItiBames v. Headley^ (p. 137.) » petittou wa.s presented to tlie 
Lord Chancellor lor a new trial; and I understand that when the |)e> 
tition came on to be argued at the 'sittings after Trinity Term in I/ui- 
coJn's Inu Hull, hU ]LiOrdship ordered the case to be remitted tu the 
Court of C. P.—>-st< that the imi)ortant question, w'hrthcr if money 
has been lent on usurious terms, a subsequent contract to repay the 
principal with legal interest be valid or void, still reniuins uudectficd. 

12. In Kent v. Lotven (p. 177-) ott a motion for a new trial, it 
was contended that the letters of the payee had been improperly admit- 
tetl; but the Court being of opinion that they were legal evidence to 
prove the usury as against the indorsee, the verdict for the defendant was 
confirmed. 

In M'allace v. Hardmcre (p. 45.) and Port house v. Parker (p. 82.) new 
trials were moved for upon the facts, without questioning the directions 
of the Judge. 

The decisions at Nisi Prius in the fifty nine other cases reported in the 
first uitmber w’erc implicitly acquiesced in. 


Ekratvm in Hathaway v. Barrow, p. 151.—In^ead of "Sir James 
Mansfield C. J. held, that the conviction was not legal evidence in suit- 
port of the present action, haring pt oceeded partly on the testimony of 
Hathaway,” read as it might have proceeded in part on the testimony of 
Hathaw'ay.” 

TEMrnB, 

October 26th 1808. 


CASES 





ARGUED AND RULED AT 

NISI PRIUS 

In K. B. 

At the Sittings after Iliiarg I'erm^ 
Gkubge III. 1808 . 


.SITTING DAY AFTER TERM AT WESTMINSTER. 


Spy BEY r. Hide, Saturday,Feb. 

13. 

VSSUMPSIT for goods sold and delivered, with i, to a plea of 
the usual money counts.—Plea, non assumpsit, ex- **"j|,*M*re 
cept as to the sum of 5/. Is. and as to that a tender.-—a mihse- 
Jieplication, that after the making of the said tender, 
in the said plea mentioned, and before the exhibiting 
kc. to wit, on &c. at &c. plaintilT demanded of de-**‘*‘»•'*"‘I’® 
fondant the said sum of hi. U. and then and there re- ted iniiie 
quiretl defendant to pay the same to him plaintiff; SlmSd of 
but that defendant then and there refused to pay the 
same or any part thereof to plaintiff, and has fro»* 
thence hitherto wholly refuseil and still refuses so to before tender- 
do.—Rejoinder, that plaintiff did not demand of 
fendant the said sum of 51. li. modo 4* forma, ^'C. 
and issue thereupon. 


VOL. I.. 


O 


The 
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The whole drf>t ctaimed by the plaintiff was 11/. 6s. 
The defendant allowed only &l. is. to be due; and 
this sum he offered to pay on the 16tli of May last, 
wh^ the plaintiff refus^ to accept it.-—To prove the 
subsequent demand and reffisal, the evidence was, 
that the plaintiff, on the 7th of July following, M^ent 
with his attorney to the defendant, and required him 
to pay the sum of 11/. (b. the whole of which he 
maintained was due to him. The defendant said he 
would not pay this sum ; but made no fresh tender of 
the 5/. U. 

Garrow and Retider for the defendant, contended 
that the plaintiff had not made out the issue which lay 
upon him as to the subsequent demand; and that if 
5/. U. was the whole sum due, they would be entitled 
to the postea. The replication, admitting the tender, 

. averred that the plaintiff afterwards demanded of the 
defendant the said sum of 61. l.v. and required him to 
pay the same. But, in &ct, he had demanded a dif- 
ftrent and a larger sum; and it might as well be con¬ 
tended that it would have been enough if the plaintiff 
had demanded 500/. which the defendant had refused 
to pay. 

Parkf contraf maintained that the demand of 1 ]/. 6s. 
was a good demand of 5/. l5. on the maxim of “ omne 
majus continet in se minus. ” The defendant knew on 
what score the debt was claimed of him; and if he w'}is 
still reaefy to pay the smaller sum, it was his duty again 
to have tendered it. It would likewise be a great 
hardship upon the plaintiff to hold this demand not 

sufficient 
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Sufficient to do away die former tender; as by lower- 
ing the demand to the 61. 1«. he might have been sup¬ 
posed to have acceded to the defendant's statement of 
accounts between them, and deprived of his remedy 
to recover what was really due to him. 

Lord Ellen BOROUGH -—I am of opinion that the 
maxim mine majtis continet in se minus ” does not 
here apply, and that tlie demand of the larger sum 
was insufficient. Issue is joined on the specific fact, 
whetlier the plain tiff did or did not, after the tender of 
61. U. demand thdt very sum of tlie defendant. A 
creditor, to do away the effect of a tender, must de- 
manrl only the sum before tendered, or the debtor 
would be put to the necessity of repeated tenders, and 
would be thus harassed to no sort of purpose. Al¬ 
though the plaintiff had demanded tlie smaller sum, 
this would have been no admission of that being all. 
that was due to him. Ue might have said 1 ts»k<y so 
much, and I will bring an action for the residue.” 
In this way the plaintiff could not have been consider¬ 
ed as abandoning any part of his rights. But the de¬ 
fendant had no reason to imagine that he would ac¬ 
cept the sum formerly tendered upon any terms, as 
lie had once refused it, and now demanded the whole 
of the debt which he originally claimed to be due to 
him. The form of the issue is decisive. 

However, it afterwards appeared that more than the 
sum tendered was due, and the plaintiff had a ver« 
diet upon the non assumpsit. 

02 


Park 
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Park and Espinatse for the {daintiC 
Garrow and Reader for the defendant. 

[Attonk^ IftUrud Few.] 


Vide Coorc r. Calloway, I Esp. 
Cas. 115. occ.—But a tender by 
the debtor of more money than is 
due to his creditor, i$ a good ten¬ 
der of the snm really due. Qvando 
qutmfifH debet, tideiur eti- 
am iltud fieri quod Jacietiium eat. 
Wade’scase« 5 Co. 115 a. Astley t*. 
Beynolds, Stra. 9 16 '. The person 
making the tender, however, must 
sute specifically on what account it 
is made. Warner v. Harding, 
Latch 70.-~-So to render a dental 
e/Fectual, the same information is 
required on the part of the credit- 
or; as if the isue be, whether the 
plaintifiP demanded 7l. lOti for half 
a ymtr’s rent, on the twentieth day 
after it became due, it is not enough 
for him to prove, that on that day 
he generally demanded half a year’s 
rent; for he ought precisely to 
shew upon his demand vAat rent he 
demands. Fabian v. Winston, 
Clo. El. 209. 


Instead of the present mode of 
pleading a tender, which enables 
the defendant to avail himself to a 
certain extent of any offer of pay¬ 
ment he may have made, however 
inadequate the sura, it were per¬ 
haps preferable to require him to 
aver in his plea, that so much and 
no more was due, and that he had 
been always ready and had offered 
to pay this sum; allowing the 
plaintiff to traverse either aver¬ 
ment in hii replication~>as is done 
in pleading a set-off to debt on 
bond. Symmons v. Knox, 3 T. K. 
6S.—Orimwood v. Barrit, 6 T. R. 
460 . As the law now stands, if 
there is a vexatious tender made of 
a part of an entire debt, the cre¬ 
ditor, by refusing it, deprives him¬ 
self of Ifo right to interest upon it; 
or, by accepting it, very likely 
losses the privilege of holding his 
debtor to bail as a security for the 
residue. 


SlTl’lNG 
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smiN'C dAY AFl’ER fKRM IK IX)ND6 k. 


Bond v. Gibson and Jephson. 


Monday, Feb. 
1.5. 


A SSUMI'SIT for ifoods sold and delivered.—It ap- Where one of 

2 \. I a.1 4 r *1 1 /• 1 ^ • twopartnew. 

peareil tfiat while the (hifeiidaiits were carrying on withtheinten- 
the tradeof Imrnesw-inakers together, Jeplison bought {|,“"oufwrBoe* 
of the plaintiff a great imiiiber of AiVjf to be made hp p“ “efts*!?- 
into liridles, which lie carried away Iiiinself; 
instead of bringing them to the shop of him.se)f and his 
co-jiartner, he iiiiiiiediately pawned tliein to raise "w^lvhich'’ 

he instantly 
converts to his 


nioiK'v for his omti u.se. 


own separate 

• U84* if llicrcvitfts 

Gazehc, for the defendant Gibson, coiitend(;d, tliahiioeoiiuMonbc- 
fliis c.onid not becoii-sidered a partner.sliip debt, Us the 
goods liad not been bought on the jiartnership ne- 
connt, ami the creflit appearetl to hate been given to «ci>iiip trans- 
Jeph.soii only. He allowed the case would have been innocent part- 
difterent, had the goods once been mixed with the 
partnership stock, or if proof had been given of former 
tlealini’s upon credit betw een the plaintiff and the de-anyp'^vions 

. , ' * dcaliiijj'! be- 

lend ants. tween the p;ir- 

tie-. 


Lord EllenB oitoiT.ii.—Unless the seller is guilty 
of collnsion, a sale to one partner is a sale to the part¬ 
nership, with whatever view' the goods may be bought, 
and to w’hatever purposes they may be applied. I 

O 3 will 
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will take it that Jephson here meant to cheat his co* 
partner; still the seller is not on that account to suffer. 
He is innocent; and he had a right to suppose 
that this individual acted for the partnership. 

Verdict for the plaintiff. 

Garrow and Lawes for the plaintiff. 

Oazelee for the defendants. 

[Attornief, Geariiig and Sufar.} 


Vide Vl’UIet ». Chambers, Cowp. 118 .—• Watson’s Law of 

Faruiership, 3d ed. 175.180 


adjourn. 
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ADJOURNED SITTINGS AT WESTMINSTER. 


FlEWSTER IloYLE, WIDOW. 


Twsitajf, 
February tC- 


^PRESPASSand falseiiitpriHonment.Plea, notgnilty. 

—It appeared that on tlie Gth day of October last conwnandt-r 
the defendant went to the place of rendezvous for the 
impress service near the Tower, and gave information ^ 

that there was a young man (nieuiiing the plaintiff) *™***jj*."®**®» 
at a house she described, who was liable to be ini-«c<ju^ceof 
pressed, and who was a lit person to serve his Majesty. 

In consequence of this the plaintiff* was seized by 
press-gang and carried on board the tender, where he 
was detained, until it was discovered that be had ment'It uw*”** 
never been in a ship before, except once wheu*"**®^®’ 
he had been in like manner wrongfully impress^. 


GarrotVy for the defendant, made two points: Id/, that 
the action should have been case and not trespass; 
and "Idly, that if the defendant gave the information 
bona fide^ the action would not lie at all. He repre¬ 
sented the public inconvenience which would arise 
from a contrary doctrine; as it was often of the utmost 
consequence to the government of the countiyr, that 
information should 1^ given where sailors might be 
found to man our ships of war, and people would 
never give this information, if, though acting from the 
purest motives, they might suffer from an ignorance 

O 4 of 
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of the niceties of the irn press-law, which sometimes per¬ 
plexed men of great experience in Westminster hall. 

Lord Ellen BOROUGH. —This is not like a ma¬ 
licious prosecution, where the party gets a valid 
warrant or writ, and gives it to an officer to be exe¬ 
cuted. There was clearly a trespass here in seising the 
plaintiff, and the defendant therefore was a tres[)asser 
in, procuring it to be done,—Nor is any proof of ma¬ 
lice necessary. If a person causes another to be im¬ 
pressed, he does it at his own peril, and is liable in 
damages if that person proves not to have been subject 
to the impress-service. If the defendant in this ca.se 
had said, that she believed the plaintiff w as liable to he 
impressed, leaving it to the officer of the press-gang to 
make the necessary inquiries, and to act as he should 
think mosi adviseable—for such a line of conduct, 
wiiich a regard for the public service would have 
induced her to adopt, she would not have been ame¬ 
nable ^ this action. But she took upon herself posi¬ 
tively to aver that he was compellable to serve in a 
King’s ship, and she iiiust therefore answ'er for the con¬ 
sequences. 

Verdict for the plaintiff. 

The Attorney Gen£ral and Reader for the plaintiff. 

Garroii\ Park, and Espinasse for the defendant. 

[Attornici, Bitmap and Allingkam.] 


Vide Cooper v. Boot, 1T. R. 6 T. R. 315. — Morgan 
«. Stonehousc v. Hliott, v. Haghes, 2 T. R, 225—Bclk 

i<. Broad- 
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r. Broadbent, 3 T. R. 183— Parsons v. Lloyd, 3 Wil. 341. 
Philips e. Biron, Stra. 509— Cameron t*. Lightfoot, 2 Black, 
Barker vf Braham, 3 Wils. 3b’8. Rep. 1 l5o. 


Woodman V. Chapman, widow. same<uy. 

J N this case it appeared, that the debt for which the 

action was brought had been contracted by the de-before 
fendant before her iattTmarriage with her late Ims-TimaSiMt 
hand.—The fkoiiit was taken, therefore, that his re-onier*** 
presentatives alone were liable for it.—But Uusband. 

Lord Ellen BOROUGH held that this debt, contrac^t- 
ed by the wife before marriage, survived against her 
upon lier husband’s death; although during the cover¬ 
ture, in an action to recover it, he must have been* 
joined for conformity. 

The cause was afterwards referred. 

Puller for the plaintiff. 

Garrow for the defendant. 

f Attornies, Anstiee and iVcalc.] 


As a counterbalance to this li¬ 
ability, choses tn action belonging 
to the wife dim sola, and not re¬ 


duced into possession by the hus¬ 
band, do not go to his represen¬ 
tatives upon his death; and causes 

of 
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cf actios wrviva to tiw wife which 
**ciaad dmrtM^ tie coverture is re- 
•pact of her real estate, ©••Ibr any 
panoBsl wnogt dose heift^ r«wti. 
l>ig*‘<iU fiaiwi if feme (t A.) 

AW.«il. arnmif feme (C) 3, 
mmn m 1R« wtft imm aala, iic set 

wmii igiaM dtf Ihb^ Slid 
Hi of tfe trift. 

: Int dMffcd Atr 


them either at I w or in equity, 
after her death, sl.ould he have had 
ever so latge a fortune with her. 
But if she leaves behind her any 
cW* w eefm, these, althoogh they 
to iun as her repreieiiutive, 
*• h* cosndered as asi^ets. in 
teipect of which he will be charge¬ 
able fer her debts. F. N. B. m. 
Heani v. Stamford, S P. Wms. 

Car. Temp, Talb. 173 S. C\ 


Thursday, 
February IB. 


Fisher v. Samuda and another. 


StmUe ttiat 
where an acts- 

bron^^rtiieTP^® dcclaratiou stated, thatin consideration that the 
value ^oods ^ plaintiff had undertaken to buy of the defendants 
sUpaiuied* * a Certain quantity of beer, to be shipped for Gibraltar, 
undertook to furnish and deliver to liim good and 

bar of tNactl^ purpose;—Breach, that the beer 

«n,ortorcdnce furnished and delivered was bad, and wholly unlit to be 
shipped for Gibraltar ; whereby the plaintiff nat only 
5^7bit d' profit and advantage which he would have de- 

fowB 6ie seller firom the purchase of the said beer, but sustained 
rerdict for tbe great I 088 and damage on occasion of his not being able 
!!^recd upon, to scll and dispose of the same at Gibraltar aforesaid. 

There were odier counts stating generally, that the 
»««ucrwuc-|jeei. to be consigned beyond the seas; and on a 
(t^Bdoftbe warranty, that at the time of the sale it was soutid and 


rSSA^'eoodteer. 

and uafit for 


tbe purpose for 
which they 
wereordcreA 


Park, 
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Park, in openiinj^ the plaintiff’s case, observed, that 
an action had been before brougjjtt by the defendants 
against the [dsuntiff for the price of the beer in question, 
in which jud^^ment bad been allowed to go by default, 
and that on die execution of the writ of inquiry there 
was a verdict for the ftill price agreed upon. He ad¬ 
mitted (althoughthere were authorities to the contrary 
(a) which might have muded the plaintiff,) that the bad 
quality of the beer might have been setup as a defence 
to the former action; but he contended that the plain¬ 
tiff was at liberty to waive the defence which he might 
tiien have made, and to bring a cross action for the 
breach of the contract on the part of the defendants. 

Lord Ellenborough. —It appears to me, that you 
should have made your defence to the original action, 
and given in evidence the bad quality of the article 
supplied, either as an answer to the whole demand, or 
in abatement of the damages. There was formerly 
an opportunity to do final justice between the pities,* 
and why should there now be a second litigation? 

Park argued that the plaintiff was not bound to re¬ 
scind the contract; that in truth it was not entirely void, 
as he had derived a certain degree of benefit under it; 
and that he ought here to be permitted to recover for 
the special damage which he had suffered from it’s not 
being fully performed by the defendants. 


CaJ Vide the cases cited on the pan of the pluntif in Basten 
V. Batter, 7 47S. 


Garrow, 
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GarroWy contra, cited Fanmvorth \. Garrard, anfr 
38; to shew that iawhatever deg^ree the beer tvas in¬ 
ferior, this might have been taken adTaiita^ of at the 
former trial, and maintained that no evidence of that 
sort being then oifered, the plaintiff had fully admitted 
the beer to be of the <}tiality hemd ordered. 

Lord ELLEMROROVofi the impression of his 
mind wim,‘ 4hat the present' aetion cotdd not be main¬ 
tained ; but that he should auder the cause to proceed, 
to save the expence mid delay of coming down to trial 
a^in, should the court be Of a diflereut opinion (a). 

Evidence was then given that the beer was delivered 
in May, 1806, to be dipped to Gibraltar in the follow¬ 
ing autumn; anddiat in July it was discovert to be 
of a bad quality and unfit for the purpose intended. To 
prove that the plaintiff had then desired the defendants 
to take it back, a letter was called for, (under a notice 
to pr<|doce it,) supposed to have been written at that 
time..by die plaintiff to the defendants. TJie letter 
not being produced, the plaintiffs letter-hook, into 
which it had been copied in his own hand, was offered 
as secondary evidence of its contents, which, it was 
contended, must be admitted as sufficient from the ne¬ 
cessity of the cmie, as the defendants did not choose 


CaJ Where there has beea no not precluded froth bringing an 
special damage, and where the de- action, the object of whkh « to 
Acts of the article are known recover back the purchase money, 
when the fim action is bhMight, on the principle of die cate of 
piart whether the purchaser is Bilbieo. Luihley, 2 East, 


fo 
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to produce the original, and Uii^ was the only copy 
which had licen preserved.—But 

Per Lord ELLENBOROOGH.—Where secondary evi- 
deiu e is let in, it is subject to the same rules as the 
best evidence which the case admits of. I’he evidence 
as to the contents of written, ttstruments, when, tibey 
cannot be produced themselves, must be of a nature 
which the law would i^mve.in othei^instaneea, 
the purport of this letter must be proved by thetesti- 
mony of some indifferent witness who took a copy of 
it, or who actually read it. 

The earliest notice proved for the defendants to take Aiwonwthe 
back the beer was in December; previously to which goodSwo* 
the plaintiff had exposed the casks containing it to 
the open air in a court yard. the ord«given 

^ ^ for them, he 

ought to return 

Lord Ellenborough held, that the plaintiff was vendor, or 
precluded from objecting to the quality of the Jbeer 
after having kept it so long. It was the duty of the 
purchaser of any commodity, immediately upon dis- neither, 
covering that it was not according to order, and unfit Wnrda nuun- 
for the purpose for which it was intended, to return it jSmld 
to the vendor, or to give him notice to take it back. 

Here, according to the plaintiff’s own case, he knew unfit for^the^ 
certainly in July that the beer was unfit to be sent to he or* 
Gibraltar, and there is no evidence of his having inti- 
mated this to the defendants before December, when 
the season for their exporting it was over, and when they 
might have lost the opportunity of disposing of it at 
home. Under these circumstances the plaintiff must 

be 
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bepTMumed to ha^e assented to its bemg of a good 
quality, and have acquiesced in Ihe due pa^nnan<» 
of the contract on the part of ihe defendants (a). 

The defendants had a verdict 

Park and Bosanquet for the plaintidl 

Oarrowwad Lixwes for the defendants. 


{.4ttoniief, BmUerm^ Jjangham,'] 


(a) But where there has been an 
esfrut xoarranty, an action may 
be mainuined npon h, without 
cither returning the goods or giv* 
ing the seller notice to take them 
‘back. Fielder v. Surkin, 111. Bl. 
17. Buchanan, v. Pamshaw, 2 T. 
R. 745. Still if the express war¬ 
ranty be coupled with an under- 
taking to ta^ the article sold 
again, and pay back the money 
if OR trial it shall be found to 
have any of the defects mentioned 
in the warranty, the buyer must, 
in such case, return the article as 
soon as he discovers any of those 
defects, in order to maintatn an 


action on the warranty, Adam i. 
Richards, 2 11. Bl. 573; and 
even where there has been an ex- 
press and absolute warranty, the 
purchaser must return the article 
warranted to the seller, and there¬ 
by rescind the contract of sale, 
before he can maintain an action 
for money had and received to 
recover back the price. Power 

u. Wells, Cowp. 818. Weston V. 
Downes, Doug. 23. Towers v, 
Barrett, 1 T. R. 133. vide etiam, 
Giles V. Edwards. 7 T. R. 181. 
Hunt V. Silk, 5 East, 449> Cooke 

v. Munstone, 1 New Hep. 351. 


Bowditch 
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BOWDITCH V. MAVLEY. 

Feb. 80 . 


^OVENANT against the assignee of a lease, for 
non-payment of rent. Pleas, non est factum, and 
riens in arrear. 

The declaration in reciting the demise in the deed, 
described the premises, as” “ all that messuage or 
dwelling house and tenement, .situate, &c. then or late 
in the possession or occupation of Mr.*S’a»nMc/Richard¬ 
son as tenant thereof.” In the indenture itself the late 
tenant's name stood, Mr. Saul Richardson.” 


Incovenantoii 
aleue,aiiii*« 
take ia the 
name of the 
penon stated 
in the demise 
ulatetenwft 
the premmt, 
ix a fatal ra* 
fiance. 


Park for the defendant objected, that as Saul and 
Samuel were different name.s, and as the premises oc¬ 
cupied by Saul Richardson must be different from* 
those occupfed by Samuel Richardson, the indenture 
produced did not prove tliat the premises mentioned 
in the declaration had ever been demised by the 
plaintiff, or that there had been any covenant respect¬ 
ing entered into by the person supposed to have 
assigrod them to the defendant. 

Lord Ellekburouoh inquired whether the names 
in the record or in the indenture were contracted; but 
finding that they were written at full length, he con¬ 
sider^ the variance fatal, and directed a nonsuit. 


Garrotc and Imwcs for the plaintiff. 


Park 
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Park and Aftdrews for the defendant. 




[Attornien, Orchmrd and Mawley.} 


Vide Wilson r. Clark, 1 £$p. 
Cas. 273 . Bristow r. Wright, 
Doug. 665 .—Wilson v. Gilbert, 
2 Eos. and Pul. 281.—-Burbice 
t'. Jakes, 1 Bos. and Pul. 225.— 
It seems rery extraordinary that 
in declaring on an indenture of 
lease the practice should still al¬ 
most uniformly prevail, of un¬ 
necessarily setting out the parcels, 
and reciting the material parts of 
the deed in letters and words, 
notwithstanding the frequent non¬ 
suits which are thus produced, 
and in spite of the repeated ef- 
fora of the courts to introduce 


the mode of stating only the sub¬ 
stance and legal effect of the 
deed. In Dundass v. Lord Wey¬ 
mouth, Cowp. 655 , Lord Mans¬ 
field desired the bar to take a 
note, that it is enough to state 
that the party demised *' certain 
premises therein mentioned and 
afterwards in Price v. i-’letcher 
Cowp. 727 , where the declaration 
set out the lease at length. Lord 
Mansfield said, " the next instance 
of the kind that came before the 
court, he would enquire who drew 
the declaration.” 


Same day. DoF. eX d. UaNSON AND OTHERS V. SmITH AND 

ANOTHER. 


In ejectment C^JECTMENT to recover the po.sscs.sioii of certain 
copyhold p«- copyhold premises within the manor of Stepney . 

raises, to prove * 

the admission 

of the lessors of the plaintiff, it is not only necessary to prove by the court-rolls, that persons 
of their names have been admitted, but evidence must be given of their identity. 
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The lessors of the plaiiitif!', claiincd under the will 
of Isaac (irahain, by whieli lie devised all his eo- 
pyhohl feiieineiits and hereditaments to trustees, 
for the use of his son Isaac for life; remainder to 
trustees for the life of his son Isaac, to preserve con¬ 
tingent remainders; remainder to the children of his 
sou Isaac, as tenants in common in tail; remainder to 
Mary, Thomas, and llebecca Hanson, his grand-chil¬ 
dren by his daughter, as tenants in common in fee. 
'J'lie lessors of the plaintiH' were Thomas Hanson, and 
.lames Coates and Mary his wife, late Mary Hanson. 

Evidence being given of Isaac (Iraliam the elder’s 
admission as u nant in fee to the pi emis<‘s in question 
in 1761; of his surrender to the use of his will in 
1765; of the devise by his will in 1771; of his death 
in 1772; of the death of Isaac the sou, without issue 
in 1807; of the defendants being in possession of the 
premis(;s; and of Thomas Hanson, and Janies Coates 
ami Mary liis wife, being admitted as tenants in 
coimnoij; 

Lmvi's, for the defi-ndants, objected, that it was 
still uecossarv to give some evidence of the identity 
of the pi'rsons admitted; since it did not as yet ap¬ 
pear tiiat, though bearing the same names, they were 
really the lessors of the plaintifl*. 

on the other side, contended, that/im/ia 
facie this must be taken to be the case, till the contrary 
was proved. The lessors of the plaintiff were named 
in the will, and the presumption was, that the persons 
entitled were those actually admitted. 

Vol. I. P 
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Lord Ellen BOROUGH held, that proof of fJw* 
identity of the persons admitted must be given; other¬ 
wise there was not sufficient evidence of the admission 
of the lessors of the plaintiff, and their title did not 
appear perfected, so as to enable them to maintain 
ejectment. 

However, as his lordship was about to direct a 
nonsuit, a witness wbs found who liud arcompnuicd 
the lessors of the pltainti/f to tJje ('Oiirt baron when 
they were admitted. 

Coates and went for a third, and//niwon claimed 
two thirds,—one as devisee, and one as hc-ir to his sis¬ 
ter Rebecca, alleged to have died in her childhood ; 
but there not being sufficient proof of the marriage of 
Coates and wife, or of the death of Rebecca, there 
was a verdict for the plaintiff’ only as to one third, on 
the demise of Hanson. 

Gurroiv, Marri/at, and Campbell for the lessors of 
the plaintiff. 

iMwesand Sevan for the defendants. 

[Attornit‘8, William and Dmce.] 


PURCEL, 
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PuRCEL, Spinster, v. M’Namara, Esq. 

as an ac< ion on the case for Iiavinjr maliciously, 
and witliout any reasonable or probable cause, 
prosecuted the ]>laintitf for perjury. 

In an e<jiiify suit between the same parties, 
the Lonl Chancellor had deere<.‘<l, tliat enquiries 
should be made and accounts taken on the sub- 
ject-matt(T of the- bill; with the usual direction, 
that all parties should be examined n|>on oath («). 
Under this decree the defi'iidant had exhibited inter- 
ro;i;afori(‘s for the examination of Miss Purcell, the 
plaintilf, as to certain sums of numev allejiejl to have 
been advanced by him upon her aceount. To jirround 
a petition to the Uord Cham'ellor, that the defendant 
mi^ht b(' iujoined from interferiiii; w ilh her, vvhil(; she 
put ill answers to these interroj^atories, the plaintilf 
Inadi* an aflidavit before a Master in Chancery, statinj; 
that the defendant had calh‘d upon her late at night 
w hen she had been arrested for debt at his suit and 
carried to a spunaing house, mentioning several threats 
that he had hehl out to iier, ami giving a minute 
description of w hat had passed upon the occasion. For 
supposed perjury in this aflidavit an indi(‘tnient was pre- 
Icrred against the plaintiff, which contained assign¬ 
ments of perjury upon some seemingly very immaterial 
parts of it, but likewise contained an assignment upon 


Monday, 
Feb. ii. 


In an action 
for a malicious 
proscriition, 
the plaiiititf 
must tfivc posi¬ 
tive* evidence 
of tlir want qf 
prohahli’ cauxf. 
iilthuii^li tbe 
defendant 
dropped tiu* 
prosecution, 
and did not ap¬ 
pear v'hen the 
indictment 
came on to be 
tried. 


(a) Vide 12 Vesey, jun. l6(*. 

P 2 


another 
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another part of it, • in which she swore that he,had 
desired her “ to take care to (dear his character in her 
answers, or she should be pilloried.” The indictment 
was found by the ^and jury for the coiiniy of 
Middlesex on the 1.3th of January, 1800, and 
cause was entend for trial by Miss l^urcell, at tljo 
sittings after Easter Term in that year. M hen the 
jury had been sworn, the prosecutor did not appear, 
and an aecjuital took place as of course. 

The plajntifl”s counsel having now given in evidence 
and examined c(»p\ of the record of aocpiilal; and 
proved, that the defendant had instituted the prosecu¬ 
tion ; that the issue had been made up by Miss Pnrccll, 
and that the defendant had not only b(‘en solemnly 
called, but searched for, without being found before the 
verdict of not guilty was given;—there rested their 
,case. 

Lord Elli-nborouoii.— Do yon not mean to go 
farther, and shew n uant of probable cause? 

answered, tliatheconsidered theuori-apj)ear- 
ance of the prosecutor at the trial, a suflicieiit/>m«« 
facie case to throw upon the other side the burthen 
of proving that there irns probable cause foi’ the 
prosecution. 

Lord Ellen BOKot'Gii. —Then- might have been 
probable cause for piofinTing the indictment, and still 
to have persisted in carrying on tlni prosecution might 
have b(^en the greatc.st injnstict*. 1 am extremely un- 
willing to turn you round, particularly as this is the 

second 
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second time the caiif>e has come down to trial ( a); but I 
am of opinion that you must ^\e some evidence of 
the want of probable cause.—Can you point out any 
case, in which in an action like this, such evidence has 
been dispensed with? 

Toppitfo' allowed, that ahhoujajh he had looked into 
the books for the purpose, lie liad not been able to 
find any authority to that point; hut contended that 
here CApress proof was unnecessary, as the want of 
prohahlo cause mip:ht not only he inferred from the 
defendant haviri«^ dropped the prosecution, but was 
in fact apirar' iit on the vc'rv face of the indictnunit. 
tlie assifi'innents for perjury h(‘ing in general so trivial 
and ridicadons, that whichever way the truth was, 
then* eh'arly could In* no pretcAt for any criminal 
proce(‘ding. 

Lord Klli:mjokoi'OH. —The indictineiit must be 
tak<‘n all togelher; and certainly it does assign perjury 
on at least one part of the atiitlavit which was nftitt'rial 
to the proceedings pending in the. (>ourt of Chancery, 
and w hich, if fals<‘, might have been a proper foun¬ 
dation for a criminal prosecution. '^Po hold, then, that 
beiainse the jirosecutor did not aj>]M^ar at the trial, no 
proof of the w ant of probable cause is requisite on 
the part of the ]>laiiitid', amounts to this, that there is 
a presumption that every one, against wdiom an indict¬ 
ment is found, is indicted w ithout any probable cause. 
But in Savil v. Roberts {b) it is laid dow'ii that if the 


((/) 9 East, 157. (/') I 1.5.—1 I,ord Raym. 381. S C. 

P 3 indictment 
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in^Hctment be found by the grand jury, the defendant 
shall not be obliged to shew a probable cause, but it 
shall lie on the plaintiff’s side to prove an express ran¬ 
cour and malice. So in a case decided by Lord 
Kenyon, of wdiich lhavea MS. not*^ (a), the same 
doctrine W'as held; and that decision, after great con¬ 
sideration, was acquiesced in by theplairitift’s conns* ]. 
Inde.=“d it must otherwise bo contended, that liow^wcr 
conscientiously and properly a man may bavo acted iji 
instituting a prosecution, if he afKTwards drops it, 
upon finding he has been misinfornn'd, or that In' has 


(a) Sifkes one kc. v. Dun¬ 
bar. Sittings at Westminster in 
K B. afeer Michaelmas 'I'crm, 
17W). 

In an action for maliciously in¬ 
dicting plaintiff and three others 
for a conspiracy. Lord Kenyon 
ruled,that it was not enough to shew 
that the first indictment preferred, 
which was stated to have been found 
no true bill was in fiict so found, 
and that on the second indictment, 
which was found by the grand jury, 
the plaintiff was acquitted for muit 
of prosecution ; but that the plain¬ 
tiff must prove actual malice from 
other circumstances. And upon 
the plaintiff’s afterwards shewing 
that a suit brought by him in the 
Kxchequer against the defendant, 
as the attorney for one of the sup¬ 
posed conspirators as plaintiff in 
that suit, and in which thr other 


supposed conipiraior: were al. ) 
interested, wa, properly brouglu ; 
Lord Kenyon held, that this did 
not so far .shew the <sant of pro¬ 
bable cause for the indictment in 
question, as to throw the burthen 
of shewing a probable cause on the 
other ji’de ; for he said, it might 
so happen that the facts to be 
proved lay only in the knowledge 
of the defendant himself, and in 
would in its consequences (if this 
evidence w’crc held sufficient to 
maintain the action) subject every 
man who should indict for a per¬ 
sonal injury to himself, of which 
he should have no witness nut 
himself, to an action for a mali¬ 
cious prosecution.—.\nJ here-upon 
l.ord Kenyon, being about to non¬ 
suit the plaintiff, a juror was 
withdrawn by consent. 


in)t 
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not Mufficient evklence to brin;? about a conviction, he 
must be taken to have proceeded m&liciously and with¬ 
out any sort of fouuilatioii. The abandoning of a 
prosecution may arise from the most honorable motives 
and the nicest sense of justice, instead of necessarily 
proving that t!ic prosecution was wantonly and malici¬ 
ously instituted ; and the facts which justified the pro- 
s<cntor's (^)udu<'t iiiav he known onlv tt) himself. 
'I’ht'rirforc, if an action is brought for the injury sus¬ 
tained by a criminal prosctaition, the burthen is thrown 
upon the pluintifi oi siuwing that there was no ground 
for imputing to hiiti tin* eriiiu' w itli whieh he was 
eharged. J groat reluetanc*' to stop the trial; but 
}ou must give (‘videucc; of soim^ cii-cunistane<! from 
whieh the jury may infer tlie want of probable cause. 

siii(\ Ik‘ coidd <arrv it no farther: wh<’re- 
upon the Chief .li stici: directed a noitsuil. 

The Attonu’i/ (tcmral r)f romisel for the defeirdant 
j|h(‘n observed, that he had not refrained from taking 
th(‘ objection from any want of contidencf? in its 
validity, and tliat Mr. Justice Le Jilaiic had lately 
ruled tlie point the same way on the Western 
Circuit ( a). 

Toppwgy 


(rt) inefedon r. Bern/ and given by plaintiff on the tiial of 
others. Kxeter Summer Assizes, an .appeal at the quarter sessions 
1805. Action for a malicious for the county of Devon, 
prosecution, in indicting plain- The plaintiff produced the 
tiff for perjury. The assign- record of .acquittal, and proved 
ment of perjury was on evidence that the defendants had aban- 

1’ 4 doned 
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Topping, Knapp, and Gurnep for the plaiutifT, 

The Attorney General, Garrow, and Abbott for the 
defemlaut. 


[Attflrnifs, rfAt««nand Chrt/iam.] 


In 


doned the prosecution. He like¬ 
wise gave in evidence some ex¬ 
pressions of the cefendants, indi¬ 
cative of expresss malice against 
him in this transaction, and there 
closed his case. 

/.c B/anc, J. required him to 
go farther and negative the exist¬ 
ence of probable cause. 

Li-hm, Serjeant, for die plain¬ 
tiff, contended, that it lay with 
the defendants to shew probable 
cause for having instituted the 
prosecution, after evidence of 
their having abandoned it, and 
having been actuated in the con¬ 
duct of it by malice towards the 
plaintiff. But 

I,e lilanr, .7. ruled, that some 
evidence (though, under the cir¬ 
cumstances, slight evidence would 
be sufficient) must be given on 
the part of the plaintiff, of want 
of probable cause, before the 
di fondants eould be called upon 
for their defence. 

'i'wo witnesses were then called 
by the plaintiff, who swore that 
they were present at the trial of 
the appeal, and that to the 


best of their recollection no such 
evidence was given by the plain¬ 
tiff as that on which the perjury 
was .assigned. 

I pon this the defendants were 
called upon to go into their case, 
and they afterwards gave such 
evidence of probable cause that 
the plaintiff'submitted to be non¬ 
suited. 

Lord Ellcnhortiug/i himself had 
previously held, that in such an 
action, the plaintiff is not excus¬ 
ed from proving /Ac xcant of 
prohaiUc cause by the defend¬ 
ant, after commencing a prosecu¬ 
tion, having neglected to prefer a 
bill of indictment. 

IValUs •r. Alpine, London 
Sittings after 'I’rin. Term, 180.*.. 
—.Action .against defendant for 
maliciously, and without probable 
cause, charging plaintiff with 
a.ssaulting him and brandishing a 
stick at him.—It appeared in evi¬ 
dence, that the defendant had 
charged the plaintiff on oath, 
before the lord mayor, with as- 
saulting him, and brandishing a 

stick 
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It) the following term moved to set aside this 

nonsuit, on the authority of Panoll v. Fishwick, Bui. 
N. P. 14 , where it is said, that if “ the facts lie in the 
knowledge of tlic defendant himself, he must shew a 
probable cause, though the indictment be found by the 
grand jury, or the plaintiff shall recover without prov¬ 
ing express malice.” He further contended, that here 
it was for the defendant to prove, that there was pro¬ 
bable cause for preferring the indictment, as the facts 
w'ere exclusively in the knowledge of himself and those 
over whom he had an entire controul; and that his 
not appearing wdien the cause was called on for trial, 
was of itself a circumstance to raise the presump¬ 
tion of malice and the want of probable cause. But 
the court were unanimously (»f epinion that, it was 
incnmlxuit upon the plaintiff to give evidence of the 
w ant of probable cause; observing that if they were 
to hold that the mere circumstance of the defendant’s 
non-appearance at the trial was sufficient, it must 
follow that every person who institutes a prosecution, 
and sees reason to drop it, is prinut facie a malicious 
prosecutor,—-a supposition extremely dangerous to the 


stick at him; that a warrant had, 
in consequence, issued against the 
plaintiff; that he had been ap¬ 
prehended upon it, and bound 
over by recognizance to the ses¬ 
sions ; that at the sessions no in¬ 
dictment was preferred, and that 
the plaintiff was therefore dis¬ 
charged from his recognizance. 


There was no evidence to shew a 
want of probable cause, or that 
the defendant had acted malicious¬ 
ly. And I.ord EUenborough laid 
it down as law, that the mere non- 
prosecution of a charge, made on 
oath against another, was not suf¬ 
ficient to mainuin such an action ; 
and the pluntifiF was non-suiied. 

criminal 
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criminal justice of the country, as well as perfectly 
unfounded, since the prosecution might have been both 
commenced and abandoned from the purest and most 
laudable motives, (hose J. adde<l that he had very 
frequently heard the law laid down in the same way 
by Lord Mansfield ,—A rule to shew cause was there¬ 
fore refused (a). 

The 


(a) A slight degree of confu¬ 
sion has arisen upon this subject, 
from “ malice'* and “ ’xant o/ pro¬ 
bable cause," being sometimes con¬ 
sidered as synonimous and inter¬ 
changeable terms ; but it is clear, 
from an attentive consideration of 
the cases, that they are two dis¬ 
tinct ingredients, which are both 
necessary to support an action for 
a malicious prosecution. Although 
evidence be given of the defendant 
having been actuated by the most 
rancorous malict, the plaintiff roust 
still go on to give evidence of the 
want of probalde came. Aiiony- 
movs, 6 Mod. 73. Golding, f. 
C'rowle, Bull. N. P. 14. Inclc- 
don, r. Berry, supra. And to 
such a degree is the public in¬ 
terested, that under suspicions cir¬ 
cumstances prosecutions should be 
instituted, whatever may be the 
private motives of the prosecutor, 
that the rules of evidence have 
been very much relaxed to enable 
the defendant to prove that there 
was a probable cause, and so to 


secure his own impunity. I'or this 
purpose proof of the evidence 
given by the defendant on the in¬ 
dictment has been received. Cobb 
T . (!ar. Bull. N. P. 14. And in 
one case where there was not any 
person present at the time when the 
supposed ofience was committed 
except defendant’s wife, lloi.r, 
C. . 1 . held the evidence of the wife, 
given at the trial of the indict¬ 
ment, as good evidence to prove 
a felony having been committed. 
Johnson r. Browning, (i Mod. "Ki. 
I’here appears to be this difference 
between “ jiialk e" and “ umif of 
probable cause that though they 
must both concur to support the 
action, it is not always necessary 
to give positive evidence of “ ma~ 
lice," but it may in some instances 
be inferred from tcaiit of proba¬ 
ble cause." Sutton r. Johnstone, 
1T. R. In Ilunterr. French, 
Willes 5V), the rule is laid down, 
“ that where a person is acquitted 
by .“i jury, malice need not be 
proved at first on the part of the 

plaintiff; 
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plaintiff; but th.nt where the in¬ 
dictment is quashed it is necessary 
to prove express malice.’* Another 
di;;tinction has been taken as to the 
nature of the offence with which 
the plaintiff was charged, viz. that 
where the indictment was for J'e- 
Iwn/. the defendant cannot object 
that express riiuliir is not proved, 
but on indictments for misdemea¬ 
nors evidence of express vmlkc must 
be given. Lilwal v, Smallman, 
/It reford Summer Assizes, 175d; 
Sflwyn’s Xi. Pri. 5)3S. There is 


likewise this difference between 
“ malice” and the " want of pro¬ 
bable cause,” that the one is a ques¬ 
tion of fact, and the other a ques¬ 
tion of law. Both must generally 
be submitted to the jury ; but when 
the facts to shew a probable cause 
are ascertained, whether they 
amount to a defence or not, is to 
be decided by the judge. Smith 
V. M‘Donald, 3 Ksp. C’as. 7- Sut¬ 
ton t’. .lohnstone, 1 T. R. 545.— 
Golding i, Crowle, Bull. hi. P. 
14 . 


SW7 


The Bishop of Dhuham r. Beaumont. Tuesday, 

February 23. 

WflS rill isSUt* OHl of OhuilCtTy to try, whether Evidence to 

previous to an agreement beiii" entered into in the ^Ec'^te^V a 
year 1721, iK'tiveeii the present Bisliop of Durham and.^*““® 
tlH‘ late Sir '^I'hoiiies Blackett, Baronet, lessee of cer-unless fraud « 
tain lead mines, the 9th part of the ore dujf from which puted*to him. 
heloiifjs to the Bishop, the a^eiit of Sir Thomas 
Blackett hail represented to his lordship, that the sum 
of 925/. wTis the Jm// annual value of this 9th part, or 
w hat other representation he had made on the occa- 
Nion. 


A suit in equity being instituted to set aside the 
^lgreement, this issue was directed, to ascertain whe¬ 
ther the plaintiff had been misled as to the value of 
his portion of tlie ore by the agent of the |>erson under 
whom the defendant now enjoys the mines, hv right of 

his 
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his wife. The conversation, the import of which was 
questioned, took place on the 17th or 18th of August 
1791, between tlie Bishop and one Erasmus Blackett, 
acting on the behalf of Sir Thomas, in the presence of 
a Mr. Emme, the Bishop’s secretary. The only two 
witnesses called, therefore, were Mr. Einnie on tln^ 
one side, and Mr. E. Blackett on the other. 

The former swore that in answer to a question from 
the Bishop, Mr. E. Blackett said, that the sum of O’i-'S/. 
was the full annual value of the 9th part of tlio or<‘ 
raised from the mines in rpiestion; while this gentle¬ 
man himself sw'ore, that in an.swer to the same ques¬ 
tion he said, the sum of 9*2o/. was a fall equivalent for 
the bishop’s 9th part, meuning that tiiis was as mucit 
as the lessee, who was at the expence of working tin* 
mines, could afford to pay, and more than the bishop 
could make, by taking the ore in kind. The cause 
thus hanging upon the testimony of these two persons. 

t 

The Attorney General, for the defendant, projiosed 
to call witnesses to the character of Mr. E. Blackett. 
He contended that w here fraud and falsehood were im¬ 
puted to a witness, there his credit might be supported 
by evidence to his general character. And he cited as 
in point the case of Doe ex dem. Stephenson v. Walker, 
4 Esp. Cas. 50, where the question being upon the 
validity of a will, and one of the attesting witnessi's 
haying sworn that when the will was executed, the peif 
was put into the testatrix's hand, she being then in a 
state of stupid insen8ibiUty,and that in signing her name 
her hand was guided without her knowing what she 
, did. 
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did, Lord Kenyon adniiHe»l evidence to the character 
of the two other snbscribing witnesses; and it being 
sworn that they w ere persons of great respectability, 
who were deemed incapable of the misconduct imputed 
to them, the jury found a verdict establishing 
the validity of the will (a). Here a direct fraud 
w'as imputed to the witness, in having stated the 9th 
f)art of the ore to b«‘ greatly under its value, and in 
addition to that, he w as (•harge<l with perjury in deny¬ 
ing th«! false representation he had formerly made. 
Therefort! he came within the rule laid down by Lord 
Ken yon,and to enabit* the jury properly to appretiate his 
testimony, an opportunity should be given to shew the 
clianuder for veracity and integrity which he had al- 
ways borne. For this purpose he offered to call Mr. 
Baron Wood, who then sate on the bench beside 
his lordship. 

The counsel on the other side said, they adijiitted 
Mr. F. Bla<!kett to be a man of respectable charac¬ 
ter; they did not impute perjury to him, but only im- 


(fl) The Atlornetf GVnc;a/addrd, 
on the authority of Mr. .lervls 
who was council in the cause, that 
another ejectment by the heir at 
law was brought in the court of 
Common IMeas, when the surviving 
attesting witness having sworn to 
the same effect, the same evi¬ 
dence was admitted by Lord 
Alvanley to the character of the 
two others, and the jury came to 
the same conclusion as to the will 


having been duly executed.—On 
the trial of first ejectment upon 
this will in the Common Pleas 
before Lord EUon, evidence to 
the character of the deceased at¬ 
testing witnesses was likewise ad¬ 
mitted ; although upon that occa¬ 
sion the jury found a verdict in 
favour of the heir at law. Doe 
ex. d. Walker v. Stephenson, 3 
Esp. Cas. 284. 


perfection 



210 


CASES AT NISI PRIUS, 


perfection of memory.; and as they were prepared with 
similar evidence in support of their own witness, Mr. 
Kmme, in case it had been admissible, tJiey declined 
arguing the point of law. 

Lord Ellenborough. There is here no case laid 
for admitting evidence to character. 1 fully accede to 
the doctrine laid down in Doc on the demise of 
Stephenson v. Walker. There tlie attesting witnesses 
whose character w'as disputed were dead, and it w as 
properly held that the party <!lainiing under the will 
should have the same advantage* as if they had been 
alive. In that t^ase they must have been personally 
adduced as witnesses, when their character would h:i\e 
appeared on their cross-examination, and being dead, 
justice required that an opportunity should be given to 
shew what credit was to be attached to tln'ir attestation 
of the will. In like manner, the court of King's Bench 
held in the time of Lord Mansfield, that <*vidence oi 
tlie conduct of deceased witnesses might be received to 
attract credit to their testimony, or to destroy its ef¬ 
fect So in a case, upon the northern circuit, in 

W'hich I was myself counsel for tin* defendant, and 
which turned upon the validity of a false instriiineiit 
(whether a will or a deed I forget) Mr. .Tu.sticc Heath 
admitted as evidence, a conft^ssiou of tin; forgery, 
which compunction had drawTi from one of the attes- 
ing witnesses in extremis (b). This confession only sup¬ 
plied the place of what might have been obtained from 

(a) Wright ex. d. Clymcr (b) Vide Q 195. 

V. Uttler. 3 Burr. 124.5. 


cross- 
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<Tos8-(*xainiiiation, had the M^itness survived; and the 
propriety of adinittiiij;: it was irever questioned. But 
iicre, neither is the witness dead, nor is there any shade 
cast over liis <;haracter. Therefore in analogy to the 
case of Doc v. alker, or of any other case <*ver deter¬ 
mined in Westminster-l»aH, there is no colour ojr pre¬ 
tence for admitting evidence to the character of the 
witness who has just been examined on the part of the 
defendant. 

The jury found a verdict for the plaintiA*, establish¬ 
ing the fact, that 025/. hail been represented as the full 
annual value of the bishop’s jiart of the lead ore. 

Sir Samuel Romilly^ Topping, Mariin, Marryat, and 
Walton for the plaintiff. 

The A Homey General, Garrow, Holroyd, Rclh 
and Raine for the defendant. 

[Attoruies, Bwrlty and Wilsm.] 


Vide Aveson v. I^rd Kinnalrd, 6.-4 Esp. Cass. 51. S. C.—Bull. 
6' East, 188. Goodright ex. d. N. R 296, 7- J’eak, Law Kv. 
Earr v. Hicks, Peak, Law Ev. 125, 
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Same Day. 


Hex V. Douglass. 


fondant bein^ ^ proseciitioH for obtaining money under 

vwd along* preteiiccs.—^The indictment stated that defeii- 

¥)itha6(ML/ordant having in his custody and possession a certain par- 
■^t*denoUng*^*' be by him deliyeretl to Maria Countess Dowager 
inrtewi of cs W^hesler, upon the delivery of which he was antho- 
6d. was to be rised and directed to receive and take the sum of six 
Md that lli’an shillings and six-pence and no more, for the carriage 
tb?8o£S,ra porterage of the same; yet that defendant pro- 
w o-2,c. 24. (Juced and delivered to Thomas Harris, then being 
fish might be servant to the said Counte.ssof lUdn'ster the said parcel, 
but iimt together witli a certain false and counterfeit ticket, 
^ bad'hoen to dciiote that the sum of 9a. lOfil. was charged 


ment 
on 


nancf. 


58 whkh'enu Carriage and port<?rage of the said parcel, and 

merafosftojfcrfa; imlawfully, kuowingly, and designedly did falsely pre- 
ipceificatiy, tciid to the said Thomas Harris, that tlie said false 
been^foui va-Counterfeit ticket was a just and true ticket, and 
that the said sum of 9a. lOd. had been charged and 
was due and payable for the carriage aud porterage of 
tlie said parcel, and that defendant was authorised and 
directed to receive, and take the said sum of 9 a. lOrf. 
for the carriage and porterage of the said parcel: by 
means of which said false pretences, defendant did 
unlawfully, knowingly, and designedly obtain of and 
from the said Thomas Harris the sum of 3a. 4 d . in 
monies, of the monies of the said Countess, with in¬ 
tent to chea| and defraud her of the same; whereas 
in truth and in fact, &c.—The principal witness was 
T. Harris the prosecutrix’s servant, who stated that the 

parcel 
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parcel mentioned in theindictmi^t was a basket of fisli; 
that the defendant, when he broil{?ht it, presented a 
ticket f^r 9s. lOd. which sum he received from the 
witness, who had since been repaid by Lady I'lches* 
ter. 


Lawes, contendinsj that the indictment was upon 
stat. 39 Geo. 3. c.58, objected, dr^t that tfiifs"dasArt was^ 
not properly described as a parcel. That statuteenacts 
that “ if any porter or other person employed in the 
porterage or delivery of boxes, baskets, pdckage'S,* joar- 
ceh, trusses, game, or other things, shall tak'E for the 
same' a greater sum than' the prices fixed, they shall 
forfeit for every such offence a sum not exceeding 20jf. 
nor less than 5s.” Parcel therefore was not a generic 
name, and the indictment should have described the 
thing according to the fact. 


Lord EllenBOR orcH was of opinion that,if the 
indictment had been upon the 3t)th of the king, this 
would have been a fatal variance : but it turned out 
to be upon .30 G. 2. c. 24, according to which, his 
lordship held, that a basket answered the general de¬ 
scription of a parcel well enough. 


If an indict- 

JLawes next objtuded that the money obtained bv 
the defendant appeared, not to be the property of the t**®**' 
Countess Dowager of Ilchester'Es averred'ih’tti^ itidict- jSe’pwtenm 
ment. It never had been her’s; and vThether or not 
she was bound to reimburse heTEervanf, this particular 
sum of 3s. 4d. was at the instant the sole property of a., 

T. Harris. Suppose it had been* obtained fblonionftiy, SeuitW 


Vol. I. 


Q 


: money w 
*** tained th 


om B, 
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acting a» A.*» 
hcrvant, who 
had not then in 
bis poMi^^ion 
any money b«- 
longing to A. 
but tt/ierwwrd$ 
wu repaid by 
him tbetnm 
deUTared to 
tha defeadut, 
this ia a fctel 
variance. 
AfR«r, if B. at 
the time had in 


in an iiidicUiieut for the felony the property must clear¬ 
ly have been laid in him. 

Gumey on the otlier side ui^ed that T. Harris had 
on this occasion being acting only as the agent of 
Lady llchester; that the intent was evidently to de¬ 
fraud her; and that she actually had been defrautled, 
as she had reimbursed the witness. 


hupofteuiona 

toA.*emmf to Lord £i.L£NBOROUGH held that her subsequent 
allowance did not make the money paid to tlie defen- 
dant dant her property at the time. Ibhe was not chargeable 
for more than was actually due for tht' carriage of the 
baskcft, and it depended ujiou her whether she should 
pay the overplus. 


The witness however afterwards .swore that at the 
time of this transaction he ha<i in his hands upwards of 
lOd. the property of his mistress; wliicli Lord 
EHen&orodtgA considen^ sufficient to sustain the aver¬ 
ment. 

*.*68.only* hoMces lasUy cfHiteDded that as f his offence certainly 
rnTrovilionT, witlutt the 39th of Geo. 3. the defendant ought 
nnddoeinot (q liave been prosecuted on that statute. But 

take away the ^ 

mode* of pu- 

Lord Ellen BOROUGH said, tliat the remedy given 
ISS*e&tedstatute was cumulative, and did not takeaway 
previei^ to |}ie remedies which before existed either at common 
ihcacL^ law or by otli» acts of Parlianient. 


The defendant was convicted. 


Gurney 
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Netvbolt for the jiroflectition. 
Lan es foi* the defendant. 

fAttPrnies, Ibi^ncaod 


Rex V. Watson, Esu. 

was an indictment for publishing several libels 
on Lieutenant General Gwynne, in the shape of 
letters addressed to tliat olficer. 

General Owynne stated in evidence, that he received 
one of the letters, mentioned in tiie indictment, at 
Windsor, witli the Islington two-penny post-mark upon 
it; which when produced it appeared to bedr.—An 
objection being taken, that as to this letter iht're was 
no proof of a publication in Middlesex, 

Garrow ft»r the prosecution contended, that the 
post-mark was pnma yacic sufficient proof of its hav¬ 
ing been put into the post-office at IsUngbm; as no 
one had authority to affix tliat post-mark but the 
post-master there. 

Lord Ellen BOROUGH, however, held the proof 
<jf publication insufiicient; as the post mark might 
have been forged. 

n 1 


Same day 


In an indict* 
.mciitfuralibei, 
the poHt-mark 
of a particular 
place witliin 
the county in 
which the ve¬ 
nue is laiil, up¬ 
on a letter cnii- 
taiiiiu^ the li¬ 
bel, i.s not sut- 
ticiciit evi¬ 
dence of a nuhr 
lication tliere 
by the dctVn- 
(iant. 


Another 
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If a libelloni 
letter is sent 
by the post, 
addressed to 
the prosecutor 
at a place out 
of the county 
in which the 
venne is laid in 
an indictment 
for the libel, 
•till if it was 
first received 
by him within 
that county, 
this is asumri- 
ent publicati¬ 
on by the de¬ 
fendant tosup- 
port the in¬ 
dictment. 


Another letter addressed to Windsor, the prose> 
cutor had received by the post at his apartments in 
the King's Mews in town. 

Marryat objected, that although if the letter had 
been received by the prosecutor at Windsor, this 
would have been a publication by tlie defendant in 
Berkshire, there was- no rtmon for saying it was 
tlirough his agency that it had been pnbli.shed at the 
King's Mews, a place to which he had never sent 
it.-—But 

Lord Ellenrorough considered the receiving 0f 
this letter there sufficient proof of its publication in 
Middlesex; as the defendant, having once put it in 
circulation, must be taken to have published it in that 
place in which it was delivered’ to the person ?to 
whom it was addressed. 


Upoiitlie counts containing this and other libellous 
letters, the defendant was found gvilty. 


GarroWy Jekylj and Andrews for the prosecution. 


Marryat for the defendant. 


[Attornics, Selbu, tod Demet* 



Vid< Rex e. Johnson, 7 East. 169 , East, P. C. 1130. S. C. 

65. Girdwood’s case, 1 Leach, Esser*! Case, East. P. C. 1125* 


WlLLAT’ME 
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WiLLAUME V. Gorges. Same day. 


THHIS was an issue out of Chancery to try whether 

there was any thing due upon a judgment entered from lapse of 
up of Hilary Tenn, 1769, to secure the payment of be¬ 
an annuity. The circunistanci.'s given in evidence to no^S^ttcd** 
rebut the presumption of satisfaction from lapse of 
time were, that the person vvho was the grantor of the uavingbeenm 
annuity and defendant in the judgment, soon after 1769 " 

left tlie country, from llw! deranged state of his af- 
fairs: that in 1776 he executed a trust deed at Calais, 
in which the grantee’s name appeared as a creditor; incapable of 
tliat he re-visited England at intervals under different SlSbjfSe 
feigned names; that he died in London under 
feigned name in 1797; and that in the opinion of 
his most intimate friends, in the interval from 1776 
to his death, he never had tlie means of satisfying 
the judgment in question.—But there was no proof 
of any payment, or of any sort of acknowledgment 
subsequently ti^theyear 1776. 


Lord Ellen BOROUGH thought, that under tliese 
circumstances the inference to be drawn from lapse 
of time was not rebutted, and directed the jury to 
presume that the judgment had been discharged by 
being paid off or released. 

There was therefore a verdict for the defendant, 
negativing the existence of any debt upon the 
judgment. 

Q 3 


Garrow 



218 


CA8LS AT NISI PKIUft, 


Gai row and Matryat for the plaiulitf. 
i he Atlornry General and Abboll for the defendant. 

[Attornlo*, MountJ'wt vmA Tmtisend.] 

Fide Colsell r. Budd, ante 27. 


A SSUMPSIT for work, and la1>or, and niaterial.s 
found; with the coniinon money counts. 

The action was brought by the High Bailiff of 


Sunr fUy. 

Morris, Es«. v. Burdett, Bart 

A ciiiKiidato at 
an election of 
memben of 
parliament is 
not liable far 
any part of the 
rzpencesof the 
elMtian, ex¬ 
cept by posi- , . 1,-1 I . j 

tive statute or Westminster against the defendant, who was returnoo 
iiertaking^TOt. to‘ parliament as one of tlic representatives for that 
^ general election, to recover from him 
* proportion of the expences then incurred by tlie 
defrayedbythe plaintiff as returning ofiicer.*—The following were the 
u?t'^a‘^di- principal items in the particular of the plaintiff's 
SSaci^l'SJt demand, to which the defendant was required to 

borough iqtar- pnnfriluife • 
liameut is li- COniTlouit , 

abie for a share 

of the expenee 
of administer¬ 
ing oaths to 
Roman Catho¬ 
lic electors un¬ 
der 34 G. 3. c. 

73. and if he 
makes use of 
hustings erect- 


Six under-bailiffs to attend proclama¬ 
tion of election 
High Constable’s attendance 


/. 

6 

1 


s. 

6 

11 


rf. 

0 

6 


?iiwXer, for the accommodation of Wmselfor his agents, a promise on his part will be in- 
lened to contribate to the expcncc of erecting tucro. Crycr 
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Cryer, for proclamation and horse- 
iiire - - . * - 

24 Poll-clerkn, at 21«. and 5ts. each 
24 StalT-inen at 7«. Od. and 2«. Od. 

each - - - 

Table for Hi^h-Bailiff, Deputy, &c. 
2 CoiiitiiiHMiouers for adiuiniateriiij^ 
the oaths of allej^iauce, &c. at 2l5. 
and 5s. 

Bill for erecting* hil^tings ainl sur¬ 
veyor’s fee I’or valuing same 
Bond of indemnity to church-wardens 
of St. Paul, Covent-(jlard(ai, and 
incidental damages 
Printer’s bill for tickets, &c. 


5 lo 

408 0 0 

180 0 0 
120 O 0 


30 0 0 
555 101 0 


40 0 0 
14 3 (i 


The sum total amounted to 


1507 0 0 


The election took place in May, 1807, wlien five 
r.andidates were proposed, viz. Right Hon. Lord 
Cochrani!, the Right Hon. R. B. Sheridan, Sir 
Francis Burdett,Bart. thedefendant, John Elliott, Esq. 

• and .Tames Paul, Esq. This last gentleman however 
withdrew early in the contest, and paid 200/. as his 
share of tlie expences then incurred. The defendant 
was afterwards called upon fur the sum of 326/. 15.^, 
being the fourth part of the 1307/. which remained 
to be divided between himself and the other tliree 
candidates; but refused to pay any part of it, on the 
principle that a member of parliament should be elected 
free from all expence. 

Q 4 


It 
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Jt was admitted or proved, in the course of the 
trial, that the charge-s were exactly such as had been 
made on simitar oc^^sions, as far back as could he 
peiuembered; that the sums mentioned in the par¬ 
ticular had been disbursed by the plaintiff; that the 
<lefen<hint was confined to his bed by illness during the 
whole election; that before the poll began, a Mr. Percy, 
on the part of a committee of electors in the interest 
of the defendant, informed the plaintid' that no part 
of the expence of the election^ would be defrayed by 
Sir Francis or his friends (aj, but required him to 
.supply them with tickets for the hustings; that the 
inspectors and poll-clerks, acting in the inJerest of 
the defendant, had the same accommodation and 
privileges during the election as those of the other 
candidates; that a requisition was made by Lord 
Cochrane for adraiiiistcring the prescribed oaths to 
Homan Catholics, upon which commissioners were 
appointed for that purpose; that the defendant upon 


("ttj Mr. Percy at the laaie 
time delivered to the plaihtiiF, 
as his authority for this appUca- 
tioa, a minute of a retoJutioR 
.of the committee, of which the 
following is a copy: 

At a meeting of the Committee 
of electors of Westminster, friends 
of Sir Francis BArdett, Bart, held 
at the Britannia Coffee-House, 
Covent Garden, on Wednesday the 


5th of May, ISOf. 

Mr. Francis Place in the Chair. 

Resolved, 

That 'Mr. Percy do wait, 
upon the hiffh bailiff, to request 
t^ necessaryticketsibr the hustings, 
and that Mr. Percy do likewbe 
oHicially appoint the inspectors and 
eheck-clinks. 

FraKCIS PI.ACE. 


the 
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the meeting of parliaiueut took his seat in the House 
of Commons; and that the ofiice of High BaiUif was 
purchased for a a considerable kim of money by the 
plaintiff. 

The Atlomey General contended, that under these 
circumstances the plaintiff was entitled to recover to 
the full extent of his demand. From the antiquity 
and notoriety of the diherent chaises a promise 
might be inf‘rretl on the part of every candidate to 
submit to them. The present defendant mi^ht not 
have personally interfered pending the election; but 
by subsequently taking his seat in the House of 
Comtuons, he had acceded to the character of a canr 
didate and adopted the ads of his committee.—>The 
items in themselves could not be considered as un* 
reasonable. Without tiie attendance of the staff-men 
and constables, it was impossible that the peace of the 
metropolis should be preserved during the tumult bf 
the election; and the whole of the clerks chained for 
were indispensably necessary to the taking of the poll. 
The hustings, if not equally necessary, at least con¬ 
tributed greatly to the convenience of the candidates 
as well as of the electors, and tickets of admission 
to them had been expressly required by the defendant’s 
agent,—which likewise rendei^ him liable for a share 
of the printer’s bill. The bond of indemnity to the 
churcdi-wardens of the parish of St Paul, Covent- 
Garden, had always b^n required by them, before 
they would grant permission to erect the hustings in 
the usual place, negr tlie church. As to tlie charge 
for commissioners to administer ^ths to Catholics, 

there 
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there could be no sort of doubt; it beinsf enacted 
by stat. 94 Geo. 111. c. 73. that such commissioners 
shall be provided, upon the requisition of any one of 
the candidates, and that the expence shall be defrayed 
by all the candidates in equal proportions. 

Garrow on the other side maintained that there 
had been no assent on tlie part of the defendant, 
either express or implied, to be answerable for any 
part of these expences. i’articular items he did not 
object to, denyinjr his liability altog'i.thcr. Thr de¬ 
fendant had himself been too ill durin*; the wlude of 
the elec^tion to know what was going forward; nor 
could he be conceived to have a<’ceded to the acts 
of his committee by taking his seat in the House of 
Commons, which he was bound and might have been 
compelled to do, after being legally returned as one 
of the representatives of the people in parliament. 
Bhitth^ High Bailiff had received an express warning 
that he was to expec;t no contribution towards the 
expence of the election from Sir Francis Burdett or 
his friends; and thus was the idea of an implied 
undertaking completely negatived.—The statute con¬ 
cerning the Catholic oaths seemed to apply only to 
county elections; hut even supposing the candidates 
were liable upon this score, the defendant could not 
be considered as a candidate within the meaning of 
the legislature; as his being proposed was entirely 
without his kj^wledge or constmt, and this burthen 
might as well be thrown upOnany obscure individual, 
started by some ^doctor against his will, for the mere 
purpose of harassing and oppressing him. 


Lord 
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iion) Ellemboroggii.'^A candidale at rr jeledioii 
foi: ineraberH of parliameDt ia liable to no expence ex^ 
ceptsuch ag the statute law casts upon him, or he takes 
upon himself by his expri^s or implied oiuseut. A great 
number of these items may therefore be entirely laid out 
of consideration, as arising from acts which the plaits 
tiflf was bound to clo by reason of his otfice, orRS of 
such a nature that no promise to contribute to them 
can possibly Iwnnferred.—Toproclaim tlie election is a 
duty which the law imposes upon the liigli Bailifl', and 
there is the less pretence for charging the candidates 
with it, as they liad not then been nominated. It 
does not seem neccs.sary that he should have been at¬ 
tended on the occasion with six under-bailiff’s, the 
crier on liorse-back, 6cc, but if it was, he must consider 
the consequent expence a burthen he took upon him¬ 
self along with his office; which must be a lucrative 
one, from the terms on which it was purchased.—So 
the law requires him to do whatever is necessary tt) 
making tlie return; and if tlie election cannot take 
place without the attendance of so many statf-inen and 
poll-clerks, he alone must retain and pay them. The 
charge for the High Bailiff^s table, however long estab¬ 
lished, cannot be siistaiued, and is witliout any colour of 
justice.—For a share of the expeiice incurred in admini¬ 
stering the oaths to the Roman Catholic electors the 
defendant appears to be liable, if he shall be considered 
as having acceded to the character of a candidate. But 
the statute, while it casts this burden upon the candi¬ 
dates, regulates the amount of the compensation to be 
given to the commissioners, and enacts tliat the re¬ 
turning officer shall provide commissioners al a sum 

not 
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»o/ exceeding one guittee per dap for administering such 
oaths. Therefore this item mast be reduced to that 
amount.—-TJ»e defendant’s liability as to the hustings, 
will depend upon whether he has in any manner under¬ 
taken to defray a part of the expence of erecting them. 
In county elections the sheritf is required to erect 
hustings, to be paid for by the candidates; but 
this act does not extend to cities or boroughs, and 
the returning officer here might have taken the 
poll either in the Guildhall, Westminster, or in 
the open air. Still, however, the candidates nmy 
make themselves liable for the exj>ence of the hustings, 
and if Percy had authority from the defendant to de¬ 
mand tickets, I think the defendant is liable in this 
instance. If Percy had no such authority, then it 
must be considered whether a promise may be inferred 
from the defendant’s silence upon the subject, and 
his agents havmg constantly made use of the hustings. 
If it is, to be taken that Percy had no authority from 
the defendant to bespeak the tickets, then he cannot be 
looked upon as the defendant’s agent to warn the plain- 
tiff that no part of the expence of the election would 
be defrayed by him; the protest was idle, and no notice 
of the kind supposed was ever given. In that case the 
circumstance of the defendant’s agents having used tlie 
husdi^ seems entitled to some weight; for though 
a candidate at such an election may remain withont- 
side the hustings, and require the peace to be kept; 
yet if he uses the hustings theaccommodation of him- 

sdforhisagents,he must bepresumed to promise to pay 
a part of theexpenceof erecting them; he must take 
the burthen with the benefit. With the bond of in¬ 
demnity 
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demnity I think the defendant can have nothing to do; 
as there was no occasion to hoM the election where 
there was danger to the church of St. Paul, Covent 
Garden: but if he acceded to the character of a can¬ 
didate, then he is liable for his share of the printer’s 
bill, which is stated to be for jjrinting tickets of admis¬ 
sion to the hustings, and the forms of certificates re¬ 
quired by the act of jrarliamertt concerning the ad¬ 
ministering of the oaths to Uoman Catholics.—Whether 
the defendant had taken upon himself the character of 
a candidate, and adopted the acts of his committee, 
his lordsiiip left as a question of fact with the jury. 

Verdict for the plaintiff, with 117/. 8s. 2d. damages, 
being one fifth of the charges for hustings, and special 

commissioners, and a small portion of the printer’s bill. 

---- 

In the following term €!liff(yrd moved for a rule to 
shew cause why this verdict should not be set aside; 
contending that a candidate at an election of members 
of parliament cannot be liable for any part of the ex- 
pences except by positive stattite; that an officer 
charged with the execution of a Writ cannot legally 
take any tiling for executing it; that even an express 
promise to a returning officer to pay him part eff the 
expences of the election would be void; that all ftiose 
tilings, in respect of which the charge was here made 
upon the defendant, had been done by the plaintiff 
in the execution of hia duty ; that it was for him 
alone to fix the place of election, at which the candi¬ 
dates and electors were bound to attend; that if he 
chose to erect booths or hustings for conducting the 

election 
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election with more ponveuience, he could not throw 
the expence upon the candidates; and tiiat the act 
rendering the cmididates at county elections liable for 
the hustings when erected at their request, shewed 
there could be no such liability at common law. 

The Court, however, (after hearing the whole of 
Chief Justice’s chaise to the jury read from the 
note of a short hand writer,) were of opinion that ins 
Cordsliip s direction was right; that the items for 
whicii the defendant was charged had nothing to do 
with the execution of the writ for the election of iiicMii- 
bers of parliament; that the linstings were to be con¬ 
sidered as any other building in the ncighbourhooil of 
tlie place of election of which the defendant had availed 
himself; that if his agents had demanded tickets for 
the hustings and he had sanctioned their acts, ( points 
to the jury,) he must take a pturt of the burtlien 
along.witli the convenience; and tiiat the whole case 
iiad been properly put upon Uie ground of the defen¬ 
dant's adopting the characterof a candidate, and there¬ 
by assenting to what had been done by his committee. 
--*CUiJford therefore took nothing by his motion. 

The AUorueff- General^ Park, and Ric/utrdson, for 
the plaint id'. 

Garrow, Marryatf and Clifford, for the defendant. 

iitvoH 4r Co. M<i 

. .. .. . . ...— * . . ' I 

Vide Ststesbury v. Smith, 2 Cro. £Ius. 123.~B0dge v. Cage, 
Burr. 924, Black. Hep. 204 Cro. Jac.-103.—Jennyn». Lucas, 
S. C.—Barkly r. Kempstow, Trials p. Pais, 181. 



HILARY TERM, 48 .GEORGE HI. 1808 . 


5827 ' 


N. The usage in Westminster 
has hitherto been for the High 
fiaililF to procure an express 
promise from the candidates, by 
calling upon them before their 
nomination to sign an agreement 
in the following form 
To A. B. Ksq. High Bailiff of 
the City and Liberty of 
Westminster. 

We, whose names are hereunto 
sub-cribed, candiJates to serve in 
Parliament at the election for the 
city anJ liberty of Westminster, 
do hereby authorise and desire 
the said High Bailiff, or his Depu¬ 


ty, to find and provide sufikient 
clerks* porters, &;c. and also to 
find and provide a table for the 
High Bailiff, his Deputy, and 
Officers, (the charge of which 
not to exceed 10 guineas per 
day,) and to take every necessary 
step for the conducting and or¬ 
dering the said election, until two 
candidates shall be returned by a 
majority of electors of the said 
city and liberty ; and we do here¬ 
by promise and agree to pay to 
the said High Bailiff, or his De¬ 
puty, all expcnces of the said 
election. Witne» our hands, &c. 


Watherell V . Howells. EritUy. Feb. 

♦ 26. 


tenant for pIouj 5 ;liing up certain strawberry beds. 


'^^HlSwas an action on thecase in tlie nature of wa^te 

at the suit of the reversioner of a piece of garden- jXJroimJTto 
ground, in the parish of Fulhain, against his 

bed* ill Vull 
bearing, aJ- 
tbonicU wlieu 

The defendant's term expired at Lady-day 1807, paid for tiiem 
and it was proved that in the preceding autumn he had 
ploughed up two acres of the ground he held under the 
plaintiff, laid out in strawberry beds, for the purpose of •>eiorehiiii.a.id 
so wing it witli turnips. The amiual profit of the straw- hlwe iSen utj- 

ul for strd«- 
• berry be,L to 

. . . h»:«PpraiM-d 

and paid for as between outgoiftganii incoming teiuuu. 

berries, 
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berries produced by these beds had been about 6d. 
aud they were in foil bearing at the time when they 
were ploughed up. 

The defence was that the strawberry roots which 
had been grubbed up were the property of tlie de¬ 
fendant, and that he had a right to dispose of tiien) as 
he foought fit. 

In supporting of this, evidence was given of a gt*iu‘ral 
practice of appraising and paying for .strawberry beds 
as’between an in-coming and an out-going tenant; and flic 
fact was establi.shed that the defendant had paid to the 
person who assigned to him the lea.se of the ground a 
sum of money for these very strawberry beds, which 
were valued to him with the other stock upon the 
premises.—But 

Lord Ellenbokough said, that though by custom 
the tenant might remove some things w hich by the 
general law, as affixed to the freehold, belonged to the 
landlord, this could never extend to enable biin to 
sterilize the soil. Strawberry beds might have been 
appraised in the manner described, because people, 

• rather than suffer mischief from another, would some> 
times pay him a sum of money to observe the law. 
Tlie question here was, whether the thing coniplained 
had been wrongfully and unjustly done to the preju¬ 
dice of the plaintiff. The taking up strawberry roots > 
was not necessarily in itself an injury to the inberitatiCe 
for which an action would lie; but if the defendant in 
this instance ploughed up the beds before they were ex¬ 
hausted 
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hausted, and without having anj^ reasonable object in 
view, he had certainly prejudiced the plaintiffs re¬ 
versionary estate, and it could scarcely be doubted 
that he did so wrongfully and maliciously. 

It was then agreed between the parties that, as the ob¬ 
ject of the action was to resist a claim of right set up by 
the defendant, there should be a verdict for the plain¬ 
tiff, with only 20/. damages. 

The Attorney-General, Holroyd, and Comyu, for the 
plaintiff. 

Garrow and Marnjat for the defendant. 


[ >\ttornir!«, Cobb and Impnj-] 


Vide Penton v. Robart. 2 East, 38.—-Dean r. Allalld^, 

< ilrvt, 88.—Elwes r. Maw, 3 3 F,sp. N. P. Cas. Il.t 


Solomon v. Underhill. 


Same day. 


Ifa party com* 

HEN this cause was about to be called on, SlttiSSia 

* ^ cause, is arrest* 

Gar row j for the defendant, stated, that as hit client ^nl^p^rinr 
was coming down to attend the trial, he had been ar- 
rested and carried to a spunging house. He therefore 

the trial until he is released, without payment of costs, if any collusion can be shewn to exLt be* 
tween the opposite luurty and the creditor who arrested him; ottwrwiM,oBly upon pavinent of cetti* 

VoL. I. R prayed 
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prayed the intcrferepce of the court for the defendant’^ 
discharge, and that the trial might stand over until he 
•could be present. 

Park^ on the other side, contended, that the defend¬ 
ant was not privileged from arrest on this occasion, 
as he was coming voluntarily, and not like a witness 
in obedience to a subpoena, and tliat the cause might be 
tried perfectly well in his absence, from the instructions 
he had no doubt given to his counsel aiul attorney.— 
At any rate, as the plaintiff was not at all in fault, his 
Lordship would not put off the trial to accoimnodate 
the defendant, except upon payment of costs. 

Lord Ellenborough said, that a party wishing to 
attend the trial of his cause, and to instruct his counsel, 
was privil^ed from arrest eundo, morando et redmndo; 
and that he would immediately grant his kabeas corpus 
to bring up the defendant to be discharged; but that 
be could only put off the trial on payment of costs, 
unless some collusion should be shewn to exist between 
the plaintiff and tlie creditor who had arrested the de¬ 
fendant 

The offer of putting off the cause till the following 
day, on these terms, was declined, and the trial pro- 
oe^ed. 


Vide MackLu Smith, 1 11. 
Bl. 6s6, in which it was held, 
that all penow who iave a re- 


Itdim to a cause which calls for 
their attendance in court, and 
who attend in the course of 

that 
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that cause, though uot com- 
«pclled by process so to do, are 
privileged from arrest, provided 
their attendance be not f«r any 
unfair purpose. So it has been 
determined, that the party to a 
cause is privileged from arrest, 
attending an arbitrator to be ex¬ 
amined as a witness, under a 


rule of court.—-Spence# t. Stew¬ 
art, * 3 Kast, 39 . Vide etiam 
lightfjot V. Cameron, 2 BI. 
Rep. 111 . 3 .—iArding v. Flower, 
8 T, R. .'>34.—Kinder v. Wil¬ 
liams, 4 T. R. 37r. - Peak. 
Law l'>. 103.—Tidd’s Prac. 
173 , 4. 4th ed. 


(iooDEs v. Wheatly, K.SQ. 


Same day. 


'T^inS was an action of trespass and false imprison- in an action 
meiit. The tletdaration stated that plaintiff, on «onmwrt,'Te' 
the 4th day of June A. J). 1807, was a constable »• 

the parish of St. Paul CJovcnt Garden, in the city of plaintiff was a 
Westminster, in the county of Middlesex, and that dc-particular V*- 
fendaiit, to'^ether with certain persons, being [ic dn^ext”n- 


stTvants of him, defendant, on the said 4tli*dav of**“**’? 

* OinCC &S SUCll 

June, at Westminster aforesaid, with force and aims, foustaWe ; but 
kc. made an assault on plaintiff, he being then and 
there in the due execution of his ^aid office as such 
constable as aforesaid, and then and tluTe beat, bruis-j“ 
ed, wounded, and ill treated him, &c. There werecd by theiect 
two other counts, both of wdiich referred to the above jnTolervef™ 


description of the Plaintiff’s office, and laid tlie assault 
to have been committed upon him in the due execu- 
tion of the said office. L^rfatai'^ 


aucc. 


The plaintiffs alh*ged case was, that while doing 
duty as a constable at St. James’s palace last King’s 
Birth-day, he had occasion to desire tlie defendant, a 

R 3 lieutenant* 
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lipntfenant-coloiieJ in but then out of uni- 

form, to ti aik on, when the latter marched him off 
to the guard room, under a file of grenadiers, and 
confined him there several hours. 

To prove the plaintiff to have been a constable at 
the time, his appointment was given in evideure; 
from which it appeared that he had been present* d by 
the Loet Jury of the Liberty of Westminster, as a lit 
person to sen o as one of the constables of tin* parish of 
St. Paul Covent Garden, and that he had been after¬ 
wards sworn in, to sene for the City and Liberty of 
W^estminsler. 

T\\^Aliorv€y General contended, that the plaintiff’s 
office was improperly described in the declaration, and 
that he must lher<*fore be nonsuited. 

' Garrow, on the other side, answered, that the 
plainliffactually was a constable of the parish of jSt Paul 
Covent Garden. Had the expression been **for the 
parish,” it might have been a fatal misdescription. 
Though these constables were defacto sworn to serve 
for the City and Liberty, they might not improperly be 
stated to be constables of the parish as inhabitants of 
which they were represented to serve by the leet. At 
any rate the objection was upon the record. 

Lord Ellenborough. —^The objection rises out of 
the evidence; for, merely looking to the record, non 
liquet that this parish may not be a district having a 
constable of its own. Then the declaration states that 

the 
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fh« plaintiff was constablei^f the parish of St. Paul» 
Covent Garden^ and that the (defendant made an as- 
saolt upon him in the due execution of his said office, 
as such constable. But it apjiears that be was sworn 
in to serve for the City and Liberty of Westminster, 
and, indeed, he was in the parish of St. James’s when 
the assault took place. Jt is to be reg^retted that a 
count for a common assault, which is so often unne¬ 
cessarily intro<luce(l, was omitted here.' 

l^laintiff nonsuited. 

Garrow and Esinnasse for the plaint iff. 

Attorney General and ^ewbolt for the dtffendant. 


(Attuniifii, Harrinun and Dyndri/.^ 


Vide 2 Hawk. P. C. 6‘2.—-Bac. .\br. tit. Constable, A*. 


IIoDc.soN V. Le Bret. 


Sdiiic (lay. 


I N an atdion for ajooda sold and delivered, the jtlain- j,- t/,ej,urcha= 
* tiff's Avitiwsscs statf'd, that the dtdendunt, Madame "f . 

¥-1* 1-i j 1 I Koiiils, at uje 

Le Bret, came to his sliop and purcJiased of liim a piece umo oi tho 
of Irish linen, and several pieces of iriusliii, at j-. iki-^ 

partirular artirif, with intent to (Ipnoto tliat he has piireliased it.auil to appropria.t iv to li., <iwr 
use, this is eiioiigli to take the sale, as to the artiele written upon, out of the sUiulo .if fr.iu.l; 
but not as to other articles bought at the ^alnc time. 

113 


rate 
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rate prices; she wrote her|piaine upon the linen at the 
time; but the muslin was not then produced; none of 
the goods were sent home to her till some months af¬ 
ter, when she refused to accept of them; saying that 
she had noi bought tlieui. As her conversation with 
the plaintifl’was carried on in French, which tlie wit¬ 
nesses did not perfectly uiiderNtaud, tht-y could not 
speak with certainty as to her iiitcntunis in marking 
her name upon the linen. 

Park, for the defendant, contended, that the con¬ 
tract was void, under the 17th section of the statute of 
frauds, beiiig for the sale of goods above the \alue of 
10/. and the buyer not having accepted any [)art of 
the goods sold, nor given any thing as earnest to hiiul 
the bargain, and there being lierc no mcrnorandiiin in 
wTiting signed by the parties or their authorised ag«‘uts. 

'Garrow, on the other side, maintained, that the 
circumstance of tlie defendant liaving written her name 
upon the linen at the lime of the sale, took the case 
completely out of the statute. 

Lord Ellenborough held, that this would be suf¬ 
ficient as to the linen itself, if the defendant’s purpf>sc 
in writing her name upon it w^as, thereby to denote that 
she had purchased it, and to appropriate it to her own 
use; but that as nothing had been written on the 
muslins, and as they had not even been produced to 
the defeudaiit along with the linen, the sale as to them 
was clearly void by the statute. 
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The cause was afterwards referred. 

Oarroiv and Adolphus for tlie plaintilT. 
i^ark and Jlou'lat for the defendant. 


[Attoniieii, lirace and 


Anderson v. Scot. Sittings af¬ 
ter F..T. 1806. 

Special assumpsit for the non¬ 
delivery of wine bought by the 
plaintiff of the defendant. It 
appeared that the plaintiff went 
into the defendant’s cellar, and 
selected several pipes of wine, 
for which he agreed, by parol, 
to pay a ceruin price: the sptl/s, 
or pegs by which the wine is 
tasted, were then cut off; plain¬ 
tiff’s initials were marked on the 
casks by defendant’s clerk in his 
presence, and plaintiff took the 
gauge numbers. It was object¬ 
ed that this sale was within the 
statute of frauds; but lx)rd Kl- 
j.ENnouou(;u held, that the cut¬ 
ting off the spills, and the mark¬ 
ing of plaintifPs initials on the 
casks by defendant’s agent, in 
the presence of all the parties, 
amounted to a delivcrif .—It was 
then contended that this proved 
the contract laid in the declara¬ 
tion to have been performed. 
I'he plaintiff complained of the 


non-delivery of the wine; where¬ 
as he had himself proved that it 
had been delivered. As to which, 
Lord Kllenborough observed, 
that although there had been an 
incipient delivery, sufficient to 
take the case out of the statute 
of fraud.s, yet that delivery not 
having been perfected, plaintiff 
had a right to an action in the pre¬ 
sent form, to recover damages 
for the non-completiou ot the 
contract. 

!f the purchaser deals with the 
commodity as if it were in his 
actual possession (as by selling a 
part of it to another person) this 
will supersede the necessity of 
proving actual delivery, in an' 
action brought against him to 
recover tiie value of it. Chaplin 
r. Rogers, 1 Fast, 192 . A 
written order given by the seller 
of goods to the buyer, directing 
the person, in who.se care the 
goods are, to deliver them, has 
likewise been held sufficient evi- 
R 4 dence 
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dence of a delivery, within the 
meaning of thu statute.—Setrle 
V. Keeves, 2 Esp. Cas. 598> So 
where a sample is delivered to, 
and accepted by the purehaser, 
and such sample is to be ac* 
counted for as part of the com* 
modity sold, that wiH take the 
case out of the statute. liinde 
r. Whitehouse, 7 East, 558. 
And generally, where goods are 
ponderous and incapable of be¬ 
ing handed over from one to 
another, there need not be an 
actual delivery; but it may be 
done by that which is tanta¬ 
mount, such as the delivery of 


the key of the warehouse in 
which the goods are lodged, or 
by delivery of other in^cU of 
property. Per Lord Kenyon, 
C. J. I East, 195 . — As to 
what shall be a suiBcient memo¬ 
randum in writing under this clause, 
vide Eger ton v. Mathews, 6 East, 
307 .—Champion c. Plummer, 1 
New. Rep. 252.—Knight v. Crock- 
ford, 1 Esp. Cas, 190 .—Saun- 
derson v. Jackson, 2 Bos. Sc Pul. 
238.—No case seems as yet to 
have occurred as to what shall 
be sufficient as earnett to bind the 
bargain. 


ADJOURNED. 
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ADJOURNED SITTINGS IN LONDON. 


Bainbridge and another V. Neilson. 


SatHrdaj, 
Febi^y 37. 


^HIS was an action on a policy of insurance in the 
ship Mary and her freight, at and from Jamaica 
to Liverpool. 

The only question was, whether, under the follow¬ 
ing circumstances, the assured were entitled to come 
upon the underwriters for a total, or only for an 
average loss. 


If the owner of 
Kiihip insured 
hears that she 
is raptured, 
and thereupon 
gives notice of 
abandonment 
to the under, 
writers, tia* a- 
baudoument 
stands good, 
and be may 
proceed as for 
a total loss, if 
she was actu- 


On the 1st of October 1807, the plaintiffs having turcd^Siuio^Si 
heard a report of their ship being captured by “c. 

Spaniards, on her voyage home, gave notice df aban- 
donment to the underwriters. On the 2d tlie intelii- brought, 
gence was confirmed by the arrival of part of her 
crew as passengers in another vessel. On the 6tli of 
October a letter was received from the Cfq>tain, stat¬ 
ing, that the Mary had been captured on the 21st of 
September; but that she had been recaptured oii the 
25th of the same month, and had arrived safe at Loch 
S willy, in Ireland, where she lay in the possession of 
the recaptors. This information was immediately 
communicated to the underwriters; who had notit^e 
at the same time that the own^s persevered in tlie 
abandonment. By a subsequent agreement between 
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the parties, entered into without prejudice to their re¬ 
spective rights, the plaintiffs, after paying salvage to tlie 
recaptors, recovered posseshioM of the ship, and receiv¬ 
ed the freight of the goods on board her. The ship was 
never brought into an enemy’s port, nor did sJie 
sustain any damage whilst in possession of the enemy. 
The actual loss on ship for salvage, &c. was J5/. 4.v. 8e/, 
per cent. oi\ freight 13/. ll.v. di/. on the sums in¬ 
sured: but if.tlie plaintiffs were entitled to abandon, 
the loss amounted to 52/. .0.9. j)er cent, on «/«/>, and 
46/. 18.9. on freight, after accounting for the proceeds. 

The Attorney General contended, that the plaintifT's 
had a right to recover as for a total loss, lie allowed, 
that in Hamilton v. Mendcs (a) Lord Alansfield ha<I 
expressly excepted this case, and said he gave no opi¬ 
nion how it would be, if the ship and goods were re¬ 
stored in safety between the offer tf> ubainlon and 
the'action brought, or between the coiiiniencement of 
the action and the verdict. But though where there 
had been a capture and recapture, the assured have 
no right to abandon after the ship has arrived safe in 
port, they might clearly do so at a time when, as far 
as was known to them, the loss was conudete and irre¬ 
trievable. Here there had been a complete loss by 
capture, and the owner of the ship on being informed 
of it, had a right to come upon the underwriter for 
the sum insured, and to place them in his situation. 
The abandonment was good when made, and remain¬ 
ed binding on both parties, notwitlistandiiig the re- 

CaJ 2 flurr 1198,1 BI. Rep. 276. S. C. 

capture. 
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capture. Suppose a ship/after a capture aud abandon* 
meat, should be carried into a poH which she could not 
otherwise have entered, and that her cai^ should be 
sold there at a proht of 100/. per cent, this would be for 
the beneht of the underwriters. Though nothing had 
happened here to heighten tlie value of the thing in¬ 
sured, still the underwriters must stand in the place of 
the owner, and grant him that full indemnity to which 
he had a right when the abandonment took place. 

Park on the other side, maintained, that though 
there was no express decision upon this point, 
ye't upon the general principle, of insurance being 
a contract of indemnity, the plaintitfs could here 
go only for an average loss. In fact the ship, dur¬ 
ing the four days she was in the possession of the 
enemy, had sustained no damage, and if the expeiice 
of the salvage w'ere paid by tlie underwriters, the 
owners would be placed in the same situation as if die 
ship had never been captured. Besides, at the time 
of the abandonment the plaintiffs had only heard a re¬ 
port of the capture, which might have afterwards 
turned out to be false.—Lord Mansfield, by excepting 
this case in Hamilton v. Mendes, seemed to be rather 
against the validity of an abandonment, where the ship 
is restored witliout damage before action brought; aud 
he there observed, “ it was impossible that any man 
should desire to abandon in a case circumstanced like 
the present, but for one of two reasons, namely, either 
because he has overvalued, or because the market has 
fallen below the original price; and that the only rea¬ 
sons t hat could make it the interest of the party to de- 
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sire, were condueive egainst nMowiegit faj." Here 
the actual loss on the ship was 15/. per cent, only, and 
the loss claimed was52if. percent, but it was impossible 
that the difference between the two sums should be 
thrown upon the underwriters, and that the earners 
should receive not merely an indemnity, but a benefit 
from the capture. 

Lord Ellenborough. —The latter cirrumstatut' 
cannot be looked to; but the question must be de¬ 
cided upon broad and general principles. And I am 
clearly of opinion, that where there bos been a capture 
and recapture, if the owner has notict^ of the ship 
being captured, and abandons before fie hears of her 
being recaptured, the abamlonnient is valid, and he 
may proceed against the underwriters as for a total loss. 
Here no certainty existed as to the capture at the time 
of the abandonment; but, in cases like this, men must 
act upon probable information, and !ea\ e the effect of 
their acts to be determined by the eventual truth or 
falsehood of the intelligence they receive. If I hear ofmy 
^ip being taken, in the East or West Indies, I am not 
obliged to wait till I certainly know the event, by the tes¬ 
timony of tho'se who wer^present. Provided the thing 
has once existed, what I do, believing it to have taken 
pla e, must be valid and effectual. If an abandonment 
Is made where there has l>een no capture, of course it 
foes for nothing, however strongly the circumstance 
may have been reported. Assuming the fact then, 


(aj 2 Barr. 1213. 


that 
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that the plaintiffn, on the 1st of October, had reason to 
believe that their ship was captured, and they were 
acting botui fide, 1 think they were authorized to aban¬ 
don, and tliat as the ship proves actually to have been 
captured, the abandonment stands good, notwith¬ 
standing the recapture. In Hamilton v. Mendes, 
Lord Mansfield does not lay down the rule broader 
than Avas necessary for the decision of that particular 
Ciise; but the principle of that case applies strongly to 
the present.—However, as the point is new, I shall be 
glad to see it put into some shape in which the opi¬ 
nion oftlie court may be taken upon it. 

A verdict was then entered for the plaintiffs, with 
leave to move for a new trial, or to state a case for tlie 
opinion of the court (a). 

The Attorney General and Scarlet for the plaintiff. 

Park and Holroyd for the defendant. 


[Attoraieii, n'inJle and 


faj A new trial was not moved for, and the case has not been 
set down for argument. 


Staff 
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Same Day. 


Stapp V. Lthh. 


An agreement 
in writing, by 
which the de¬ 
fendant under¬ 
took to gnanin- 
tee the pay¬ 
ment of any 
goodn which 
the plaintiff 
■houid delirer 
to a third per¬ 
son, siifitcicnt- 
lyexpressesthe 
consideration 


rpHlS was an action to recover the sum of 482/. 

being the value of certain goods furnished by the 
plaintiff to one Nichols, under a written agreement 
signed by the defendant in the following words:— 
**Igmrantee the payment of any Goods which 3/r. John 
Stapp shall deliver to 3Ir. Nichols of Jirick-lane." 

The AtUyrmy General objected that this guarantee 


nndw-" i^**der the 4th section of the statute of frauds; 

taking to rcn- as it did not cxurcss anv consideration for the defend- 

der the agree- , . * V i i i .. i 

ment binding, auts proiiiise to answer for th(‘ dent of another person. 
Sectlon*of the The whole agreement must he in writing, and thecon- 
SSdf- *ai- the promise was an e.‘<sential part of it. 

though’it con- Here thfere was an undertaking, on one side, to guar- 
miMon^^art aatce the payment of the goods: to see whether there 
any consideration expressed for this promise, the 
acti wld** to consider whether any action couhl 

have ton upon have been brought on the supposed agreement, by the 
it against him. against the plaintiff But there was no un* 

dertaking on the part of the latter to deliver goods to 
Nichols, and no action w’ould have Iain agamst him 
had he refused to deliver any. By the terms of this 
contract no benefit was conferred upon the defendant, 
and the plaintiff was not subjected to any inconvenience. 
The agreement therefore was not in writing. The 
case of Wain v. Warlters (a) was expressly in point; 


and 


CaJ 5 East, 10. 
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and though it had since been held, in Egerton v. Mar 
thews (a), that it was not necessary that a memorandum 
on the sale of goods should express any consideration 
for the purchaser’s promise, that was a decision on the 
17th section of the statute, whereas this case, like Wain 
V. Wurltersy turned upon the 4th, in which alone the 
word agreement is used. 

(lurroWy on the other side, maintained, that the 
guarantee was good; as. the consideration for the de¬ 
fendant’s undertaking was apparent on tlie face of it. 
He allowed that this was necessary; but though it was 
not permitted to look out of the guarantee for the con¬ 
sideration, there was no teelmicality necessary in the 
structure of this or any other mercanlile instrument, 
and it was enough if it shewed that the plaintiff w'as 
to do something which he would not othenvise have 
dontr, and which wouhl put him to inconvenience be¬ 
fore the defendant’s responsibility attached. ,He de¬ 
nied the criterion of consideration, that a cross action 
should lie against the person to whom the promise is 
made. It frequently happened that no action w'ould 
lie to compel a performance of that which, when 
performed, became a valid consideration to sustain a 
promise. In this case the plaintiff would not have de¬ 
livered any goods to Nichols but for the defendant’s 
undertaking to be answerable for him, and it was quite 
impossible, therefore, that this guarantee should be 
considered a nudum pactum. 


(a) 6 East, 307. 


Lord 
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Lord Ellenborouoh said, that though by the 
agreement the plaintiff was not obliged to deliver 
goods, there appeared a sufficient consideration for 
the defendant’s promise to be answerable if any should 
be delivered. He should therefore admit evidence of 
the delivery of the goods,—And the plaintiff had a 
verdict 


In the ensuing tenn the Attorney General moved 
for a rule to shew cause why this verdict should not 
be set aside and a nonsuit entered.—But 

The Court said, that this case differed from Wain 
V. Warlters, as the agreement here contained the 
thing to be done by the piaintifi', which was the foun¬ 
dation of the defendant’s promise; and that the de¬ 
livery of the goods was a sufficient consideration, 
although no cross action upon the agreement could 
have been brought against the plaintiff either at the 
suit of the defendant or of Nichols.— refused. 

Garrow and Espinasse for the plaintiff. 

The Attorney Generaloxn\ Walker (or the defendant. 

[Attornicd, Bugg aud Rkodet.} 


Vide Hodgson v. Le Bret* tuae 233. 


Robi NSON ^ 
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Robinson v. Nahon. 


Tuesday, 
March 1. 


^SSUMPSIT for the use an^ occupation of certain 
furnished apartments of the plaintiff by the de¬ 
fendant's wife. 

It appeared that the apartments in question had 
been occupied by a lady, who went by the defendant’s 
name, from February to November, 1807; that in 
that interval the defendant ^cquently visited her and 
Ciilh'd her his wife; and that they had actually been 
married, according to the rites and ceremonies of the 
clnirch of England, on the 26th day of October, 
I 80 :>. 


Ifamanmarriei 
a w lit, mid 
hiiids her unt to 
the wii'ht Ilia 
wife, hi; lines nut 
disclimgi- liim- 
M'll'l'roni his lia* 
bllity i'ur lures- 
saru>ssii|>|}lii-dto 
lier l>v (jriivliig 
11 |>n'viiiiis iiiiir- 
riiige lieirt’ceii 
hiiiiseil iiiiii an- 
o':i; rwKMinnstill 
alive; ii.lie's he 
briiif^s '1 >11" a 
clear kiiowieilge 
of Ihe ■•i-l.'l’i-l.- 
tiiiii III II:'- iii'-sC 
niiirriiige li> tin; 
|iersiiii ivli.i .'lip. 
plii-it the iieces- 
surie.H to l he 
second wife. 


The defence was, that the defendant had a former 
wife then and still living.—It was in fact provetl, tliat 
Nahon being a Jew was married according to the rites 
and ceremonies of the Jewish religion, above 18 years 
ago, to his wife Leah, who has resided in the same 
Ilouse with him ever since; and that on one occasion 
tile plaintiff came to his house with the woman he had 
iparried last, insisting that she should be received 
by him as his wife, and that the other should be 
lUrned away. 


Lord Ellenbouough said, there was no evidence 
to fix the plaintiff with a knowledge of the celebra¬ 
tion of the first marriage, and that the defendant w as 
Vol. I. S estopped 



346 


CASES AT MSI PRIUS, 

estopped to set up bigamy as a bar to the action, lie 
had given the womao who lodged with the plaintifT 
every appearance of being his wife. By his mis-con- 
duct, in marrying a second wife, while his first was 
still alive, he had don^ what he could to confer the 
rights of marriage upon both, and had incurred a civil 
as well as a criminal responsibility. 

Verdict for the plaintiff. 

Garrow and Uullock for the plaintiff*. 

Park for the defendant. 

[Alturnics, dlderson and HarrU,] 


lldc Watson v. Threlkcld, 2 Esp. N. P. Cas. 637- 


Same Day. ScOTT AND OTHERS V. LiFFOUD. 

AiihouRhno ASSUMPSIT by the payees against the drawer of 

consiocration XJL •' i ct 

pasiies between a bill of exchangc for 1500/. dated Ist March, 

the payee and 

drawer of a bill 1806, at 3 iiiontlis aftcF date. 

of exchange, 
it is not to be 

considered an accommodation bill as to the latter, if there was a valuable consider.ation as between 
the payee and the acceptor.—It policies of insurance arc lodged with the payee of u bill of exchange as 
• collateral security, they do not operate ns satisfaction till money is actually received upon them, aU 
though u|Kin a submission to arbitration a certnin sum may have been awarded to be due upon tbciii.— 
A bill of exchange, all the parties to which resided in the same town, became due on the 4th ol the 
month, when it was picsented tor payment by the payee's hunkers, who rcliirued it to him dishonored 
on the .oth. Held that a letter sent by him to thi! drawer on the 6lh was reasonable notice of the dis¬ 
honor of the hill.—Where the parties |o a hill of e.xchangu reside in Loudon or the vicinity, notice of 
the dishonor ol the bill may he sent by the tuu-penny post. 

The 
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Tlie actioi? was defended on three grounds; 1. That 
the bill was drawn without consideration. 2. That 
the plaiiitifis had received satisfaction. 3. That the 
defendant had not notice of its dishonor. 

1. One Moses Agar having an acceptance due to 
the plaintiffs for IhOOti. begged to have it renewed. 
They agreed to this, if the defendant, his uncle, 
would draw a bill upon him for the amount, which 
he should accept. The bill in question was accord* 
ingly drawn and accepted. 2. Agar at the same time 
lodged with the plaintiffs, by way of collateral security, 
policies of insurance to the amount of 11,000/. on 
which arbitrators, to whom it was referred to see what 
was due upon them, had, since then, awarded 11 per 
cent.—3. The bill was passed by the plaintiffs to their 
bankers, Messrs. Down and Co., and presented for 
payment on the 4th of June, first by their clbrk, 
and then by a notary public, who returned it to them 
dishonored on the morning of the 5th. They re¬ 
turned it that day to the plaintiffs, who reside in 
London; and some time in the course of the following 
day, (at what hour did not appear,) the plaintiffs put 
a letter, giving notice of the dishonor of the bill, into 
the two-penny post-office, addressed to the defendant, 
who r&iides at Shadwell. 

l^rd &LLENBO&OUGU held, 1. That the bill was not 
to be considered as an accommodation bill, there 
having been a consideration as between the payees 
and the acceptor. The plaintiffs had never said they 

S 2 would 
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would not look to the defendant; and therefore had 
not renounced their security against him as drawer 
of the bill. 2. If it had been proved that the plain- 
lifl's had received any thing upon the policie.s, this 
■pro tanio would be satisfaction; but all that appeared 
was, that the arbitrators had awarded a certain sum 
to be due. The plaintiffs were, therefore, entitled 
to recover from the defendant the whole sum specified 
in the bill, and must afterw'ards deliver up the 
policies, or refund the money received under fhem. 
3. The third point his lojrdship left to the jury, with 
this direction, that if notice of the dishonor of the 
bill had been sent to the defendant with all con- 
\enicnt and practicable dispatch, they should find for 
the plaintiffs; but that otherwise, they should find 
for the defendant, whether the delay had been oc¬ 
casioned by the default of the notary, of Down and 
Co., or of the plaintifls themselves. 

The Jury found a verdict for the plaintifls. 


In the following term Wiglnj moved for a rule to 
shew cause why this verdict should not be set aside, 
on the ground of the insufficiency of the notice sent 
to the defendant of the dishonor of the bill. He 
contended that as the bill was payable on the 4th, it 
was the duty of the plaintiffs to have sen ^ notice 
earlier than the 6th; and that at any rate the two¬ 
penny post was an improper vehicle; for although 
where the parties lived at a great distance, a letter 
sent by the general post was sufficient, yet it had 

never 
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iiev<f’r been decided, that where the parties reside in 
the same town, merely putting « letter into a receiv¬ 
ing-house of the penny or two-penny post was a 
proper mode of transmitting notice of the dishonor of a 
bill.—But 

The Court said, that as the bankers only re¬ 
ceived the bill back on the 5th, notice by the plain- 
tifls on the Oth was reasonable within every rule 
of law ; and that they did not sec why, when the 
parties reside in London or the near neighbourhood, 
the party sending the notice should not be allowed to 
avail himself of the convenience of the two-penny 
post, but should be obliged to dispatch a special mes¬ 
senger faJ .—They therefore refused a rule to shew 
cause. 


To prove the facts of this case at Nisi Prius, Agar 
the acceptor of the bill was offered as a witness on 

, , . , , , ‘•'i'tlliiipcs till! 

the part of the defendant. Being examined on the "iv**'**' 

• II r 1 I -11 1 1 *« rc- 

roirc dive, it appeared that alter the bill was due he *>t any 
had become bankrupt, and had since obtained his happened be- 
certificate. The Altorncy General therefore objected (III* rcluaM', al- 
to his competency ; as he was no longer liable to the l-an^ orlciion 
payees of the bill, but would still be so to the drawer 

'I'hi-ieiori* in an 
_action tiy IHe 

______ ^ — psyce against 

the drawer of 

(aj Sanderson v. Judge, 2 H, v. Markham, Peak. N. P. Cas. ‘’*clmnge, 

Bl. . 509 . Kufh V, Weston, 1()5. Hawkins c. Butt, Ib. 

3 £sp. N. P. Cas. 54. Shaw ISO. 

S3 


after 
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such a n-loase fo after the latter was compelled to pay by the present 

the acceptor, . ’,1/. 

wiiohad become actioo (aj; whicn it ^as thus his interest to defeat. 

bankrupt and 

obtained his cer- .... 

tificate, render* The objection being allowed, a general release was 

tent witness for executed to him; whereby the defendant released 

the deftndatiu Agar, his heirs, executors, &c. 

all actions and causes of action, &c. which be the said 
defendant then had, or which he, his heirs, executors, 
or administrators should or might at any time thereafter 
have, against the said M. Agar, for or by reason of 
any matter or thing whatsoever, from the beginning 
of tlio world unto the day of the date of the said 
writing of release. 


The Attorneij General contended, that this did not 
discharge Agar from the consequences of the present 
action, and therefore did not restore his compe¬ 
tency, The release could only extend to causes of 
action which had already accrued; but the defendant 
had as yet no cause of action against the witness, and 
would have none until there should be a verdict and 
judgment against him as drawer of the bill. 


Lord Ellenborougu however held, that this re¬ 
lease of all causes of action, for or by reason of any 
matter or thing which had happened down to the 
present moment, would discharge the acceptor of the 
hill from all liability to the drawer, whatever might be 
the event of this suit. The transaction was already past, 
which was to lay the foundation of future liability, and 
if the drawer of the bill should have a cause of action 

(a) Vidt Ex parte Bryiner. Co. B, L. l65. 

against 
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against the acceptor, it vrould have reference back to 
the acceptance, and would be discharged by the re¬ 
lease.—The witness was therefore admitted (a). 

The Attorney General and Marryat for the plaintiff. 

Carrow and Wiglcy for the defendant. 


[AttoniU's, Crowdtu ^ Co. and A’md.] 


Ca) Fide Co. Lit. 285. a. Com. Dig. tit. Release (E). 


Miller v. Falconer. Same Day. 

(^ASE for negligence in running against plainti^s 

cart with a drav. piaimiffscan 

With a dra^s the 
.servant who was 

The first witness called was the servant who drove 

wlii'u the ttcci* 

the cart when the accident happened. 

• ' IS iiol a conipe* 

tinit wiiiK-.ss for 

The Attorney General for the defendant objected to re’ 

his competency, without a release; as primd facie he 
was himself in fault, and answerable for what had 
happened. 

Lord Ellenborougii. -The witness certainly 

comes to discharge himself, and therefore ought to be 
released. 

A release was executed to him accordingly, and 
the plaintiff had a verdict. 

S4 


Ga7Tow 
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Garrovj and Marri/at for the plaintiff. 
The Attorncif General for the defendant. 


[Attornies, Gale and 


Sami* Day. 


Laing IK Chatham. 


Wlierr (fit! tlr- 
iViuliint has a 
srI off RL^aiiist 
(he plaiiilifF, of 
'vhiili he pivcs 
ncXicf iiinler ihe 
ata(uti;, Inn dues 
not (Ipnear til 
(Ilf III iid'rr 
fvidi-iKT of it, 
(Ilf piiiiiuitrmay 
rillur titlif a 
vfidict lor flic 
wliolf Mini he 
provci to bf due 
to him, Mihjfct 
to be rcclucfti to 
the .sum really 
due on a b.,lance 
of noruuniii. if 
the ilelemlaiit 
will aflertvaril.s 
enter into a rule 
liol (o sue fur 
(heaet off; or he 
may lul-.e a ver- 
dift for (ho 
siualler sum, 
with a .speciiti 
indurafiiicnt on 
the )>o.'lfa, aa a 
foundation lor 
the court to or¬ 
der a May of 
proceedinps, if 
nnoiher action 
fehoulil he 
1>rou;;lit for the 
amount of the 
fcUt off. 


^SSUMPSIT for goods sold and delivered. Tlic 
defendant had pleaded the general issue and given 
a notice of set off; but did not now appear. 

Gnrrow, for the plaintiff, having proved his case, 
observed be was at a loss for what sum to take the 
verdict. lie allowed the defendant bad a erttss de¬ 
mand to a certain amount against the plaintiff; but 
be* was afraid that if a deduction for this should be 
inade from the damages lie was strictly entitled to, 
the defendant would notwithstanding bring another 
action for the same cause. He therefore prayed that 
there might he a special indorsement on the postca, to 
shew afterwards on what principle the verdict had pro¬ 
ceeded. 

Lord ELLeNBOROUGii said, such an indorsement 
should be made, and the plaintiff might cither take 
the larger sum, subject to be reduced, on the 
defendant’s entering into a rule to bring no action 
for the set off; or for the smaller sum, deducting the 
set off now; after which if the defendant should 

bring 
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bring another action, the special indorsement on the 
postea would be a ground for the court -^10 stay pro¬ 
ceedings in it. 

A conditional verdict was taken for the whole debt 
proved to be due to the plaintiff, and an indorsement 
made on the postea, to let in the defendant upon tlie 
a]>ove terms to reduce it to the sum actually due on a 
balance of accounts between them. 

Gurroxo and Marryalt for the plaintiff. 

[Attornii’s, If'right anil Cuslodj/.] 


I'idf Sfiidon 
Vent. 


V. Tulop, (» T. R. 6‘07. Leclinicre v. Toplady, 1’ 


James Sadler r. James Robins. samoDny. 

^SSUMPSIT on a decree of the high Courf of AiMimpsIi will 
(Mianccry in the island of Jamaica.—The dccla-crec o'l 
ration stated, that on the 16th day of July, 1805, in o?rulf,n!ittn’t*u 
a certain cause, wherein James Sadler and others were TcIrTaln'^n^Yf 
complainants, and Janies Robins and others, executors pi'Str' on^a 
of John Sadler deceased, were defendants, it was by 
the said high Court of Chancery ordered, adjudged 
and decreed, that the said James Robins and one R .hy the 

' profn r oJHccr ; 

Haywood, since deceased, should on or before the first "«*• tiu- 

^ _ n'liiJiiiiC, costs 

day of January then next ensuing pay unto the said not^i.i-en 
James Sadler, or his lawful attorney or attornies in iu'omi r«jiicst, 
the said island, the sum of .%70/. I.«. current piii'lc ]}riici.‘ed> 

money of the said island, with interest thereon from I'uJl oVa«"’ 
the 31st day o^ December then last past, ,/irftf rfer/wet- 

ing 
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ing thereout the full costs of the said defendants ex¬ 
pended in the said suit,* the same to be taxed by George 
Howell, Esq. one of the masters of the said court; and 
also deducting thereout all and every further payment 
or payments which the said James Sadler and R. Hay¬ 
wood or cither of them might, on or before the said 
\ St day of January, 1806, shew to the satisfaction of 
the said George Howell that they or cither of them had 
paid on account of, their said testators estate. The 
declaration having then stated a liability and promise in. 
the words of the decree^ and the amount of the sum to 
be paid in sterling money with interest^ went on to 
aver that the said James Robins and R. Haywood did 
not nor did either of them on or before the 1st day of 
January, 1806, or at any subsequent time, cause the 
costs by the said defendants in the said cause in the said 
court of Chancery expended in that suit to be taxed by 
the*said^ George Howell, Esq., or by any other of the 
masters of the said court of Chancery, but as well the 
said James Robins, and R. Haywood, in the life-time 
of the said R. Haywood, as the said James Robins since 
the death of the said R. Haywood, have altogether ne¬ 
glected and refused so to do, nor did the said James 
Robins, and R. Haywood,’ in the life-time of the said 
R. Haywood, on or before the said 1st day of January, 
1806, shew to the satisfaction of the said George Howell, 
or any other master of the said court, that they or either 
of them had paid on account of the said testator’s estate 
any sum or suras of money whatsoever: Breach, for 
non-payment of the said sum of 36701. Is. 9^d. current 
money, with interest due thereon, as mentioned in the 
decree.—Plea, the general issue. The 
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The Attorifiey General haTing opened the plaintiff’s case, 

Lord Ellenborough expressed himself of opinion 
that the action was not maintainable ; as it did not ap¬ 
pear what sum w’as actuallj due to the plaintiff ac¬ 
cording to the terms of the decree. 

The Attorney General contended that it lay upon the 
defendant to reduce the sum below that awarded to be 
paid on the first of January 1806, and that if he 
took no steps for this purpose, the whole sum of 
,%70/. l.s. 9^rf. currency, became absolutely due on 
that day. It w^as impossible for the plaintiff either to 
tax the costs of the defendants in the suit, or to shew 
what sums of money any of them had paid for their 
testator ; and it was plain, from the words of the de¬ 
cree, that before any deduction was to be made by the 
pluintifl', the acts of taxing costs and proving payments 
were to be done by the opposite party. 

Lord Ellenborough. '' Deducting thereout the 
full costs of the said defendants” is the same as ''the 
full costs of the said defendants first being deducted 
thereout;’* and if the defendants did not appear to tax 
their costs, the plaintiff might have proceeded ex parte. 
At present, the sum due on the decree is quite indefi¬ 
nite. The operations to ascertain it should have taken 
place in the court of Chancery in Jamaica, and cannot 
be gone through here, at nini prius. Had the decree 
been perfected, I would have given effect to it, as well 
as to a judgment at common law. The one may be 
the consideration for an assumpsit equally with the 

other 
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other. But the law implies a promise to pay a dcfi- 
iiite^ not an indefinite sum. 

General then urged strenuously, that 
upon the rpcord, the objection was upon the record, and that if it was 

and nngiit be ^ ' 

takenndvantage well fouoded, judf^mcnt miirht be arrested. 

ol 1)^' iiioiii'n in ti o a 

arrest of judg- 

njeiit or writ « 

error.jeiifit be Lord EllenBOROUGH.— If Ihcrc is evidently no 
iiiai the acihm consideration to raise a promise, so that the action 
iiiainrained, the cannot be supported, why should the defendant be 
prius will lion- put to move in arrest of judgment? The plaintifi' 
‘'i‘“'“|‘^’ought not to have brought his action here, while the 
decree was in an incomplete state. The case we had 
at the sittings after last term (a) shews with what 
facility these decrees and judgments in the M est In¬ 
dia islands are obtained; and they ought to be exa¬ 
mined with some strictness before they arc put in 
fofee ill this country. In many other cases, when it 
is clear the action will not lie; although the ohjcc- 
tion appears on the record, and might be taken ad¬ 
vantage of by motion in arrest of judgment, or by 
writ of error, judges are in the habit of directing a 
nonsuit. 

The plaintifT was then called. 

The Attornctj General in the following term ob¬ 
tained a rule to shew cause why this nonsuit 
should not be set aside; hut cause being shewn, the 

(a) Buchanan v. Rucker, ante 63 . 

judges 
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judges were unanimously of opinion that it ought to 
stand. 

Lord Ellenborough. —There appears to be due 
to the plaintiff upon the decree a sum of money—-a:. 
Till the sum to be deducted is ascertained, it is impos* 
sible to say how much is really due. The plaintiff 
ought to have taxed the costs c.r parte. There is no 
court where this proceeding is not allowed. At present 
no one can predicate how much the defendant is de¬ 
creed to pay. The decree is therefore imperfect and 
cannot he the foundation of an assumpsit. As to the 
payments on account of the testator’s estate, none, 
being proved, it might be presumed that there were 
none; but there had certainly been costs expended 
in the suit, and until they are deducted according to 
the terms of the decree, an action cannot be maintained 
upon it. 


Grose, ./.—The plaintiff shews what sum is not due 
to him, not what sum is due. 

Le Blanc, J .—It is clear that the plaintiff is not 
entitled to the whole sum mentioned in the decree; 
and it was competent to him to have had the costs 
taxed at something however small. 

Bavley, ./.—Of the same opinion. 

Rule discharged. 


nj 


The 



CASHS AT NISI f>«lUS, 


The Attorney General and Lc Blano for the plaintid*. 
Garroia and Comyn*iov the defendant. 

[Atloniiei, Shaut and RkJianison,] 


Fide Buchanan v. Rucker, Ante 6'3, and the cases tliere referred to. 


Same Day. 

An agent em- 
plu^'ud geiiernlly 
to do any act, 
U authorised to 
do it only in the 
usual wail i^' bu- 
sinett. There- 
fore as stock is 
sold usually for 
ready money 
only, a broker 
employed lo sell 
stock cainiot sell 
it upon credit, 
without as|au!iul 
authoiity, al¬ 
though acting 
bond Jiilc, and 
with a view to 
the benefit of 
bis principal. 


WiLTsuiuE V. Sims. 

^CTION for not transferring stock. 

The only witness was Watkins, the broker in this 
transaction, who stated that the defendant gave him or> 
ders to sell out 500/. of the stock of the trustee.s of 
the Commercial Road; that on the 27th of August 
he agreed to sell it to the plaintiff; that as the trans¬ 
fer'‘could not be made till the expiration of a fort¬ 
night, when there was to be a meeting of the trustees, 
the plaintiff paid him for the stock by a promissory 
note at 14 days; that in taking the note he acted 
with a view to his employer’s advantage, thinking 
the stock might fall before the transfer could be 
made; that he paid in the note to his bankers, where 
it was attached for a debt of his own; and tliat at 
the end of the fortui^t the defendant refused to 
make the transfer, as he had received no part of the 
purchase money. 


It was contended for the plaintiff, that tim sale of 
the stock on the 27th of August was binding on the 

defen- 
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defendant. Watkins was his authorised agent, and had 
acted hand fide for his benefit.. He’must be supposed 
to have empowered his agent to sell the stock in the 
manner most for his interest, and the loss ought to 
fall upon him, not upon the plaintiff, who bad paid for 
the stock, under the natural impression that Watkins 
had authority to sell it immediately, though a short 
time was to intervene before the stock could be trans* 
ferred in the hooks of the trustees. 

Lord Eixenboiiough. When the defendant em¬ 
ployed the broker to sell the stock, he employed him 
to sell it in the usual manner. He made him his agent 
for common purposes in a transaction of this sort. 
But did any one ever hear of stock being absolutely 
exchanged for a bill at 14 days ? Has a broker in com¬ 
mon cases power to give credit for the price of the 
stock which he agrees to sell? The broker herejiold 
the stock in an unusual manner; and unless* be was 
expressly authorised to do so, his principal is not bound 
by his acts. 

Plaintiff nonsuited. 

Garrow, Park, and Zawes, for the plaintiff. 

The Attorney General and Reader, for. the defen¬ 
dant. 


[Attoriiiesi, IViUihire uud Unwin.] 


Per Chamhre, /. ** There 5s factor to sell upon credit, though 

BO doubt of the authority of a not particularly authorised by the 

terms 





CAS£S AT NISI PRIUS^ 


ternu pf his commisaioa to to do." 
Houghton V. Matthews, 3 Boss 
and Pul. 489. Surhian, 

WUlcs 407 . S. P. But this doc¬ 
trine is founded on ** the constant 
and daily experience, that factors 
do sell upon credit without any 
special authority," and therefore 
confirms the general maxim, that 
when an agent is employed to 
do any act, he shall be supposed 


to have an authority to do it in 
the manner in which it is usu¬ 
ally* done. Goods are almost al¬ 
ways, stock is scarcely ever, sold 
upon credit; and hence the dis¬ 
tinction between the powers of the 
factor and the stock broker. An 
agent can in no case bind bis prin¬ 
cipal by any act beyond the scope 
of his authority. Fenn w. Harrison, 
3 T. R, 757 . 


Wednesday, ReX r. LlOVD. 

Match U. ' 

If a passage 'J'HIS was ati inclictmcnt for obstructing a liigliway. 

leading from one 
part to another 

ofa public street It appeared that the place in question is a narrow 

(thougil by a * ‘ r, • , * 

very circuitous passage lying on the north side of Snow-Hill, called 
origtuaJly for Cock-court; and being of an oblong shape, leads frotu 
ence, has been 0116 part of this street to another, without having any 
Xhi for agrw outlet elsewhere. The houses all the way round had 
without anyTar once belonged to tlic same individual; and the defen- 
u, Md wiUio« dant, having purchased those at the top of the court, 
^g^th^grit built a wall across there, intercepting all commuuica- 
te™ptu»n,*'l*t"li between the two sides, unless by way of Snow-llill. 
M *Sic«1er to then, the passage had been open, as far back us 
the public, and could be retiieuibcred ; and though it could in general 

it becomes a o o 

highway, to Ob-be of no use to those walking up or down Snow-Hill, 

struct whicli is , ° . 

an indictable of-heiug a most circuitous route which no one would 

fence. , • , 

willingly take, yet it was convenient for the public, 
when the street was blocked up by a crowd. The 

passage 
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passage bad been long lighted by th#* city of London* 
and there had never been any chain across it, or any 
mark to denote its being private property. 

Lord Ellknijorough. I take it for granted the 
defendant means to shew habitual interruptions offered 
to persons attempting to pass through. 

JMarrifat, for tlie defendant, eontended that evidence 
of this kind nas not necessary, and that this court 
eould not he considerr<l a highway, to obstruct which 
was a piihlie eriine. It liad been made originally for 
the eon\t'nience of those occupying the houses on both 
sifh s, and wh(‘(ln'ror not individuals iiiightbringan ac¬ 
tion i\tr the ohNtrnetion, tlic public had no right to com¬ 
plain. It was of no use wlinte^<*r to persons passing and 
repassing liirongh Snow-lJill; and if it was to beconsi- 
<kretl a public; highway, bcTaii-se people took refuge 
in it fioin a crowd, the same law might be (‘xtemlcd 
to shops and prixalc* house's, 'rhe cireumstance of its 
being lightc'd by the city was of no c’enst^cpience; as 
tlie city, to prc'vent indecorum'-’, liglitecl many private 
c'ouiis, through which there was no thoroughfare, and 
in whic'h the public c'oiild have no interest. 

1,01 d Ellen BOROUGH .—1 think that, if places are 
lighted by public bodies, this is strong evidence of tht 5 
public having a right of way over themg and to say that 
this right cannot exist because a particular place doe.s 
not lead conveniently from one street to another, w'oulcl 
go to extinguish all highways where (as in Queeu- 

VoL. I. T square) 
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square) tliere is no tlioroiighfore (n). Ii‘ llio owner 
of the soil throws open a passage, ami neither marks 
by any visible distinction, that he means to preserve all 
his rights over it, nor exclmles persons from passing 
through it by ))ositive prohibition, he shall be presumed 
to have dedicated it to the public. Although the pas¬ 
sage in question was originally intended only for pri¬ 
vate convenience, the public are not now to be ex¬ 
cluded from it, after being allowed to use it so long 
without any intcrrnption. 

The defendant was found gui/ft/ (/>). 

Garrow and Arahin for the prosogution. 

Marrgatl and Poohy for the defendant. 


(а) In jileadktg a public high¬ 
way, it is not necessary to state 
any termini. I U. Bl. ;i5l. 

(б) But the erection of a bar, 
alUiough it may have l)een knock¬ 
ed down, rebuts the prescription 
of a dedication to the public. 

Roberts v. Karr. Kingston 
Lent Assizes, 1808. Cor. 

J. To trespass (juare vlausum 
fregit, the defendant justified 
under a public right of way. 
—It appeared in etidence, that 
sonic years ago a street was made 
over the locus in quo, which hud 
beeu before an inclosed field; that 


soon after tbc bouses were bnished 
a liar was placed aemsx the street, 
to prevent carriages fiuui passing 
tbrough it; but tiiut the bar was 
soon knocked down; since which 
time it hud been used as a 
tburougbfurc. On the part of 
the defendant, it was contended 
that this amounted to a dedica¬ 
tion to the public, at least as a 
foot path. But Hbath, J. ob¬ 
served, that the putting tip of the 
bar ixibuttcd the presnniption of a 
dedication to the public. Such 
a dedication must be mode open¬ 
ly and with a deliberate purpose. 

Nor 
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?lor could there be a partial 
tWHication to the public, al¬ 
though there might be a grant 
of a fcTOtway only. This street, 
he thought WM to be Considered 
merely as a way for the use of 
the tenants inhal)iting the houses 
on each side of it.—^There was 
a verdict for the plaintiff on this 
issue. . 

Lethbridge v. ff inter. — So¬ 
merset Spring Assizes, 1808. 
—Ti-espass for entering p]aintifi'’s 
close, and pulling down a gate. 
Pica, that there waa a public 
footway o\'cr the locus in quo, and 
because the gate was wrong¬ 
fully erected across the same 
the defendant pulled it down.—- 
It ap]»eared in evidence that 
the gate in question had been re¬ 
cently put up in a place where a 


similar gate had formerly stood, 
hut where for the last twelve 
yean there had i>ecn none. It 
was thereupon contended for 
the defendant, that from suffer¬ 
ing the gate to be downi so long 
and permitting the public to use 
the way without obstruction for 
so many years, the plaintiff and 
those under whom be claimed 
must be considered as having 
completely dedicated the way 
to the public, and that the gate 
could not be replaced. The 
plaintiff however, under the di¬ 
rection of Marshal, Serjeant, 
had a verdict; which the court of 
K. B. the following term refused 
a rule nisi to set aside. 

Vide etiam Lade t». Shepherd, 
Stra, 100*. Gomltitle ex. d. Ches¬ 
ter V. Alker, 1 Burr, 133. 


Jarratt V. Ward. 

Friday, 

^^SfcJUMPSIT oil a policy of insurance on the ship 

Lucia, from London to the southern whale fish- granted 

- in a policy of 

cry and back again, with leave to carry letters of insurance on a 
marque, and to cruise for, chase, capture, man, and 

.1.. • .1. does not 

aufiiortste tne ship to remain in port till a price receives necessary repairs, which dhe could not 
otlierwise have had; and at most estetids to seeing the price moored safely, and gtvinff the ncccssarv 
ordeis for her final destmation. o j 

T 2 


see 
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aee into porl^ any ship or ships of fi»o tiiernios of onf 
lord llie king. 

The Hiit.'f (piestion Avas, wlinther the policy had 
been vacated by a <leviiition. TIm^ Lucia sailed in 
iMarch IHOn, and in .Inly arrived at Kcio do .laneiro. 
Tliere the niasttT entered into an agreement with 
another M haler, to keep togc^thi r for tlie n’st of tin; 
voyage, and to share betAveon tliein what prizes they 
should make. They aceonliugly left Jieio de Jaiu'iro 
in the beginning of August, and iinuiediately after cap¬ 
tured a uierch.'int vessel, 'riie prize was very h aky, 
and foi' the ])urpose of repairing lu'r they went to St. 
Sebastian's. Finding iiowcver that the necessary repairs 
could not be done to her there, thev l>on' awav for 
St. Culliariue’s. At this place they remained a month, 
during which tinn^ lliev took out tin- cargo from the 
ju'ize, and alterwards reloaded it when slie was re- 
{(uivcfb They then dispatclnnl her for I'hirope, and 
}»roce<‘{k (l on their v(»yage. AVitliont their st.aying at 
St, Catharine's ami assisting her, slie could nut have 
been rtmaired or rendered fit to carry borne lier cargo. 
'I'he Lncia was afterwards lost by running ashore on 
the coast of Peru. 

/*arlc, for the plaintiff, contended that the ship in¬ 
sured in aecannpanying and staying with the prize liad 
not excefaled the liberty granted by the policy. To 
sec prizes into port must mean, to take care of them 
until they were once in a state of safety ; and if the 
permission authorksed the yielding of necessary assist¬ 
ance to prizes at sea, it must extend to granting the 
same assistance in port, or the other would be nuga¬ 
tory. 
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lorv. Here but for the slay of tlie Lucia at St. Ca- 

• •» 

tliarine’s, the prize never coiihl have been refitted, 
and might ng weii have been. Hunk the day ^!ihe was 
captured. The iniention of the policy clearly w as to 
cover whatever was necessary for rtfiidering any 
prizes taken in the course of the voyage available and 
beneficial to the captors, and it appeared that no¬ 
thing had been done in the present instance beyoiul 
what was recpiisite fur that purpose. 


The AUontey General on the »)ther sitle observctl, 
that the substance of this contract vas a fishing voy¬ 
age, and beyond that nothing (undd be done without 
special leave. The utmost extetitof the privilege to see 
prizes iutt» port was, to see them suU ly moored. But 
the ship wasnotto liebyand wait till they were repair¬ 
ed, thus hugtheinng the voyage and cncreasing the. 
ri.sk. Although it might i»e necessary to stay by the 
pri/<‘so long at St. Catharine's, there was noliberty in 
the policy for tin's pnrpos«>, and tliercfore tjii re had 
been a deviation, by whii ii the undeiwriters were dis- 
chargt'd. 


Lord Er.LKNnoHoi (;ii.--T!u' scopr; of th.e voyage in- 
sur('d was certaiidy tndy a commercial a<l\enlure. It was 
formerly considtaed that in such a case the mere taking 
of a letter of manjne on board, w ithout the (consent t»f 
the underwriters, vitiated the poli(;y, from the teiiipta- 
tion it held out to privateering (a): but 1 believe the 

general 

(a) So held in DcnniMtn v. a/S*- The court of K, R. decided 
Modigliani, 5 T. 11. 5B0. But that letters of marque taken o<it, 
in Mobs V, Byron, O' T. It. without the jjrojier certiiicatc 

T J and 
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general opinion now is, that a mere irritation of this 
sort sliall not operate as a deviation. Here leave is 
given to see prizes inUnport, which would have autho¬ 
rised the ship to accompany prizes to any couveuieul 
port, consistent with the main adventure. Slic might 
have entered the port with them, and seen them safely 
moored, and perhaiie stopped a roasonahle time to give 
directions for their proceeding on tluur final destina¬ 
tion. All this might have ranged under the words of 
the policy; but in their largest sense they could not 
justify the ship in waiting till the prize was repaired. 
If this were allowed, when was the voyage to termi¬ 
nate? On leaving St. Catharine’s another prize miglil 
have been taken, standing equally in want of repairs; 
afterwards a third, and so on in Jin infinite series. 
This therefore turns out to be a risk, which the de¬ 
fendant did not underw'rite. 

The defendant had a verdict. 

Park and Tadthj for the plaintiff. 


jnd without auy iutontion of 
cruising^, nifrely for the 
€)f enticing Rcameu to enter, did 
not avoid the jHjlicy, even tliongh 
the captain, against his instruc¬ 
tions, cruised and took prizes. 
And, per Lawkrnc:f., J. in 
Raine v Bell, 9 East, 201. “ If 
an intention to deviate, not carried 


into cfl’cft, will not avoid a jxdirt'. 
still less can a temptation to devi¬ 
ate. If the doing of a thing do 
not alter the risk of the under¬ 
writer, and he not expressly pro¬ 
hibited to l)e done, I cannot 
say that it vitiates the policy, as 
upon the breach of an implied 
condition." 
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The Attorney (General, GarroWy and Scarlett for th»j 
defendant. 


I^AUumics, Palmrr amt Co. aiwl SmiVA.J 


M’OoroALL, Gent, one, &c. Olariogb, 

Gent, one, &c. 

'J’llIS was an action for a lihel on the plaintiff in 
his profession as ;;i solicitor.—Plea, the general issue. 

The lihfel set out in the declaration was contained 
in a letter written by the defendant to Messrs. Wrght 
and Co. bankers at Nottingham, and charged the 
])laintiff with improper <!onduct in the nianageiiient of 
their concerns. It appeared, however, that thoJetter 
was intended as a confidential comuiuiiication to these 
gentlemen, and that the defendant was himself inte¬ 
rested in the affairs which he 8np])osed to be misma¬ 
naged l)y the plaintiff.—After the case had been open¬ 
ed by the jilaintiff’s counsel- 

Lord Ellenboroi'gh said, if the letter had been 
written by the defendant conlidcntially, and under an 
impression that it's slytemeuts were well founded, he 
was clearly of opinion that the action could not be 
maintained. It w^s ipipossible to say that the defendr 
ant had maliciously piiblisli(‘d a lihel to aggrieve the 
plaintiff, if he w as acting bond /idcy with a view to the 

T 4 iuteresls 


Same day 


A letter writ- 
trn confideuti* 
ally to persons 
who employed 
A. as their so¬ 
licitor, convey- 
in;: chai'j'cs iu> 
jtirions to liis 
professional 
ebarueter in 
the manaftr- 
ment of rertain 
concerns which 
they bad in¬ 
trusted to him, 
and in which 
It. the wTiter 
of the leUcr 
was likewise 
interested, ran- 
not be roHsi- 
derrd a libi 1 , 
and made 
the siihjtvt of 
an actum for 
damages. 
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interests of himself * and the persons wlioni he ad¬ 
dressed ; and if a coinnuinleatioii of this sort, which 
was not meant to go h^eyond those immediately inte¬ 
rested in it, were the subject of an action for damages, 
it would be impossible for the aflairs of mankind to 
be conducted, llis Lordship r<'ferred to a case of 
Cleaver v. Sarramle, tried on the northern circuit 
while he was at the bar; wlicro, in an action like the 
})rescnl, it aj^peared that the letter had been wjitbMi 
confidentially to the Bishop of Durham, who employed 
the plaintiff as steward to liis estates, to inronn him of 
certain supposed mal-praclices on the part ot the plain¬ 
tiff; uj)ou which the judge who j.nesided declared 
himself of o[>inioii, tliat the action was not maintuiit- 
able, as the defendant had been acting hotnl fide; 
and the nonsuit w hich he directed had been a( ((iii<'sc<‘d 
in, from a con\i<;tion cniertained by tin; plaintiff’s 
counsel of its being fonnded in la\v. 

Atloraeif (Ivncral, I’or the defendant, said, that 
his cli« /if at tln^tiine of writitjg the letter was taTtaiidy 
inij)!essed ’i\itli a !)clief of the truth <.’f the charges it 
conlaine;-, Imt had since seen reason to liclicve they 
wertj groundless.—He therefore cous<'utc«l to trilhtlrav’ 
a juror, 

l^urk and Jitader for the plaintiff. 

Tlie Attorney General, Garrotr, and Runnington for 
tire defendant. 


fAUvruks, M^bovj^all and (7i<tA»(i».3 
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In like manner verbal com- 
muniuatioiis, when confidential, 
are not actionable; and if A. is 
surety for B. to C, A. if acting 
l)OH& fide, may lawfully state to 
C. in an unreserved manner. Ills 
opinion of B's conduct and 
character, whatever tl>e charges 
may he which he tlius imputes to 
him. 

Dunmtn r. Bi"g. lK»u<ion Sit¬ 
tings after T. T. 48 («. 8, 

Action for words. Vlea not 
^uilnj —^'I'hc plainlifi' was a deal¬ 
er in beer, buying it ot brew¬ 
ers iind selling it to pu))lieans. 
Wishing to open an account 
with the defendant, a brewer, 
one Iwcigh betaine his surety for 
the price of such t|uantitics of 
beer as sbould from time to time 
be supplied to biiii, the defend¬ 
ant promising to inform Leigh 
of any default in his payments 
made, by the plaintifi. After 
the ]>arties had dealt together 
ibr some time, the deiendaiil 
iveut to Leigh, and spoke to 
him in very opprobrious terms 
of the plaintiff; saying lliat be 
wished to cheat him; that he 
hud sent back, as uumcrclian- 
tahle, beer which lit; himself hud 
adulterated; that he was a 
rogue and a rascal, &c. At 
this period there was a siiiii of 
money due from the plaintiff to 
the tlefendant, in respect of the 
heer for w'hich Leigh had given a 
guarantee 


Lord BcLETtnoiioirnH.—I sm 
incliued to think that this was 
a privilegeil comnmnioatioii. 
HatP the defendant gone to any , 
other man and uttered these words 
of the plaintiff, they certainly 
would have been actionable. 
But Leigh, to whom they wore 
addressed, was guarantee for the 
plaintiff; and the defendant had 
proiuisod to acquaint him when 
any arrears were Idue. He 
therefore had a right to state to 
liidgli what lie really thought 
of the plaintiff’s conduct in their 
mutual dealings; and even if 
the rejnesontations which he 
made were intemperate ami un- 
Ibunded, still if he really be¬ 
lieved tiiciu at the time to be 
true, he cannot be said to have 
acted maliciously, and with an 
intent to defame the plaintiff'. 
']\» 1« .sure, he could iiot»law- 
fully, under colour and pretence 
of a confidential couniiunieiitiuii, 
destroy tlie jilaiutiff's character 
and injure his credit: but it 
must have the most dangerous 
effects, if the cuminunications 
of business arc to be beset with 
actions of slander. In this case 
the defendant seems to have been 
betrayed by passion into some 
unwarrantable expressions. I 
W'ill therefore not nonsuit the 
plaintiff'; and it will be for the 
jury to say, whether these ex¬ 
pressions were used with a ma¬ 
licious intcution of degrading 

the 
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the plaiotiff, or, with good faitb, 
to communicate facts to the sure* 
ty which he was interested to 
know. ■■ 

The parties agreed to withdraw 
a juror, 

Garrom and Storks for the 
plaintiff. 

The Attorn^ General and Wig- 
ley fur the defendant. 


So an action will not lie at 
the suit of a servant against his 
late master, for words spoken, or 
a letter written by him, iu giving 
a character of the servant, iiniess 
the imputation eoinplained of 
w'as not only false, but tnalicious. 
Weatherstone r, Hawkins, l 
T. R. llO.—hxluionson r. Ste¬ 
phenson, Bull. N. J*. H.—How¬ 
ever, in such u case malice may 
bo inferred frtun the master offi¬ 
ciously stating trivia! instances of 
the servavf s misconduct, in onlor 
to prevent him from getting a 
second character from a former 
master, and then himself giving 
him a bad character, the truth of 
which he is not able to prove. 
Rogers r. Clift, 3 Bos. and I’ul. 
i>87. It is the tubjett neither 
of a criminal prosecution, jior of 
H civil action, to publish a true 
account of the proceedings of 
courts of Justice, or of tlie houses 
of parliament, bowever injiirions 
siit'h piiblkatiou may be to the 


character of an individual. Cnrrey 
». Walter, 1 Bos. and Ful. 5‘i5. 
Rex. V. Wright, 9 T. R. 2g3. 
Ug8. Nor is an advertui'ment 
in a newspaper, though injurious 
to the cbaracter of a person men¬ 
tioned m it, to be considered li¬ 
bellous, if it is inserted bon&jidet 
as with a view of investigating a 
fact, in which the party making 
it is interested. Delaney r. Jones, 
4 E.sp. N. P. Cas. 191 . And it 
is decided that an action will 
not lie fur words innocently read 
as a story out of a book, how¬ 
ever false and defamatoiy they 
may he. Thus where a clergy¬ 
man in a sermon recited a story 
out <if jFo.i’s Martyrolugy,, that 
one G. being a jicijured {verson 
and a great {versecutor, had great 
plagues inflicted upon him, ami 
was killed Ivy the hand of God; 
whereas in truth, he never was 
so pi.'iguod, and was himself ac¬ 
tually {vresent at that discourse, 
—the words being delivered only 
as matter of history, and not with 
any inientiun to slander, it W’as 
adjudged lor tlie defendant. Cro. 
Jav. 9I-—R seems uow settled 
that in these coses the reqiii.<iitc 
evi«lenee in ivar of the action 
may be given under the general 
issue of mt guilty. 1 Williams's 
iiaund. 13 J. (l)—/’ide Thompson 
V, Bernard, anU- Ifi, 


Dudlex 
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Dudley v, Vaugha^j. 

T his was an action of trespass, to try tfie validity 
of a commission of bankrupt issued against the 
plaint itf, which w'as impeached on the ground that 
there had been po act of bankruptcy. 

On the part of the defendant it was alledged, that 
the plaintitf ha<l committed a clear act of bankruptcy 
oil the *2tith Dec. 1806, by begimting to keep home 
leilh intent to delay his creditors, which was to be 
evidenced, 1st. by his being denied to a creditor on 
tliat day, 2d)y, by his removing to a secluded par¬ 
lour, from that part of his house where he had fomierly 
sate, and where people on business had been accus¬ 
tomed to have access to him. 

As to the first fact, it appeared that tlic creditor, 
to whom the denial was supposed to liave been given 
by the plaintifl'’s clerk, had only demanded payment 
of a <lebt, but liad not asked to see the plaintift' per¬ 
sonally, and that the clerk, supposed to give the de¬ 
nial, had no specific directions for doing so.—The 
second fact, however, was satisfactorily Established 
by proof, that the plaintiff had been in the constant 
habit of sitting, during business hours, in his. count 
ing house on the ground floor, where there was a 
ready access to him, till the 2(Jth of December; that 
on this and several following days he did not appear in 

tlie 


Monday, 

April 

If a trader ia' 
denied, wiien 
at lionie, to « 
creditor who 
merely de- 
iimnds pay. 

inriitoiadGht, 
blit doeii not ^ 
ank to see liini 
personally, thia 
IS notevidenco 
of a ItfKVmun^ 
to keep houie 
so a^ to const!, 
tnte an act of 
bankruptcy. 
But if a trader 
withdraws 
from one part 
of his house 
where he had 
before usually 
sate, and 
where there 
was free acensa 
to him, to a 
more retired 
part of it, to 
avoid personal 
applications 
for money, by 
nieans whereof 
his creditors 
are prevented 
from iinpor- 
tniiins mm, 
this is a Aiy>ta- 
mng to keijf 
house within 
the moaning of 
the statute. 
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the counting house at all, but sate in a parlour above 
stairs; that his circumstances were then very much 
embarrassed; that about mid-day on the 20th he 
desired his clerks to say to any of his creditors w ho 
should call, that on account of the stoppage of a house 
in Ireland, he was obliged to suspend his payments; 
and that this message was delivered to several of them 
who did call. 

Lord ELLiiNBORouoH. The denial in this rase 
cannot be construed into an act«)!’ hatikriipley. Even 
su[)posing the plaintiff to have been at hoiiu. wlu ii 
the creditor called, and that the clerk said he was 
abroad, or gave some fraudulent or evasive exciisi' 
for his not appearing, yet as the creditor never asked 
for him, or expresseil any wish to see him personally, 
the denial is no evideiiec of l»i.s hegiuniug to ke(>j) 
house to avoid the just aiid rea.souahle importimity 
of Ids creditors,—ISiit tliough an authuris<fd di nial 
to a (creditor n quiriug to see h»s d».'htoi\ is the most 
usual and lamiiiar evidence iti Inginitin^ to laep house 
within the ineaniug of the statute, it is not the only 
evidence l»y widcli this may be proved. If a Iratier 
has no .servant, the iud cannot be evinced through 
such a inedimrn in tiuit case, if lot shuts himself 
up in his hoii.se, dchaning all access to it, where- 
h) his c5t‘(litur.s are di layed, an act of bankruptcy 
i.s estaldished by proof of his liaving done so. And 
generally, if a trader secludes himself in his house to 
avoid the fair iinporiuoity of his creditors who are. 
thus depriv(*d of the means of conmiimieatiug with 
him, he begins to keqt house within the meaning of 

the 
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tlie le^islalnre, and commits an act of bankruptcy, 
—.Here the que.stioii must turn chiefly upon the 
intent. It clearly a|>pears thal^the plaintifl* changed 
liis usual place of sitting, anti that several of his 
creditors who called and must have found him, had 
he remained there, went away without seeing him. 
Therefore if he withdrew from the counting house 
(o tlie parlour for privacy and seclusion, and with a 
view lo avoid the p(;rsoual solicitation of his creditors, 
by so doing he committed an act of bankruptcy, and 
this action cannot be sustained. 

The jury found a verdict for the deftmdanl. 

Tln^ Atlonm/ General, Garroic, and Stories I'or the 
piainlitr. 

Park, and Marri/al for the dcftaidant. 


[Aitornii's, U suid Euivn.'l 


Vide Co. B. L. c. 4, where tlic cases on this snhjeet are collected and 
•rranged. 


9 ^ 


Shepherd 



m 


fame Day. 

Ab a^ljiutment 
h not bintiini; 
OB an nuder< 
writer^ al> 
thougii at tin' 
tithe of siting 
it he had the 
means of ren¬ 
dering himselt’ 
acquainted 
with the histo¬ 
ry of the voy- 
o'ge and tlic 
nmnnerof the 
loss* if his at¬ 
tention was 
nut then drawn 
to circ'iimstiin- 
res he after¬ 
wards learns, 
hy which the 
underwriters 
were dis- 
rhaiged. 


CASES AT NISI PRIUS^ 


ShepbeiIid V, Chewteb. 

A ssumpsit on a policy of insurance on goods on 
board the Astrea, bt and from Liverpool to Tri¬ 
este or Venice, witli or witliout letters of marque. 
The loss was laid to be by captiire. 

The plaintiff gate in evidence, an adjnstnient on 
the policy signed by the defeinlant; and proved that 
previously to its being signed, an account hail been 
posted up at Lloyd’s coffee-house, whitdi tlie defeii- 
tlant must have st^en, stating tliat the ship on her wav 
out had cltascd every thing she saw, and had been 
at last captiirt'tl in the giit of Gibraltar, throtigh the 
cowardice and Jiiisinanagcment of the njastef. The 
defendant when ho signed the adjustment said, it was 
not -likely the ship should have been lost by cow¬ 
ardice, "when the captain was killed in the engage¬ 
ment. 

Oil the part of the defendant it was proved, that 
the shi}) from die time of her sailing from Liverpool 
had been in the eunstant habit of cruizing for prizes; 
and therefore it was contended, on the authority of 
Lawrence v. Sydebotham, 0 East 45, and Parr v. An¬ 
derson, 6 East 202, that she hud been guilty of a 
deviation which discharged the underwriters. 

Parh, for the plaintiff, insisted that the only defence 
which could now be set up was, that some fraudulent 

conceal- 
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conceiilinent had been practised upon the defendant 
when he signed the adjustment; but the notice 
iiieiitioiiing that the ship had> chased every thing, 
sufficiently inforinod him of the supposed deviation, 
and the adjustment subsequently signed was therefore 
conclusive against him. 

Lord Ellenborovgh said the adjustment wa.s 
primd facie evidence against the defendant; but it 
certainly did not bind him, unless there was a full 
disclosure of the circumstances of tlie case; unless 
they were alt blazoned to him as they really existed. 
Therefore if it should be thought that the defen¬ 
dant, by reading the notice stuck up at Lloyd’s, had 
his attention drUw n only to the manner in which the 
.ship was captured, and was not roused to the previous 
deviation with which he afterwards became acquaint¬ 
ed, his liability to the assured would be discharged 
notwit.ilstanding the adjustment. His remark when 
he signed the adjustment seems to shew, that luThad 
then only considered the conduct of the master at 
the moment of tlie capture; ami the expression of the 
ship having chased every thing did not of necessity im¬ 
ply a deviation, since from carrying a letter of marque 
she might be considered as at liberty to chase, so that 
she continued in the direct line of the voyage. 

Verdict for the defendant. 

Park and Sqarlett for the plaintiff; 


The 


m 
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The Atlormy Gener-al and Marryat for Ibe defen¬ 
dant. 

[Attoniirs, M'lMt and Dann Co.] 


f ide Herbert V. Cliampion, 
(lute 134, in which I nnderstoDd 
Lord LH-ENBOKorcH, J. to 
hold, tliut the iniderwritiT at 
any time before putjiw^ the loss 
may take advuiitii:^e of whatever 
{^rounds of <lefein,v his ca'-e o!ler.^, 
{iIthoui:^^h lie was actoally awaie 
of llieni when he ■iejned an a)ljii‘>t- 
ineiit on tlie ])pliry.~ln the pre- 
icnt case it was not essential to 
consider tliat |»oi»t, the de- 
i'eudant vvlieii he signed the nd- 
jiistineiit having evidently been 
ignorant of the rriiisiu^. lJut 
even had he then Ijeen fully ac¬ 
quainted with all the cirenm.-ttan- 
ces of the soyage, I may he al- 
lotvodi to say, llial 1 ilo not not 
perceive , how the adjiislment 
could have ctniihided him. h'roni 
the moment of the deviation 
the policy was vitiated, and 
the defendant was discharged 
from all the responsihility he had 
incurred by underwriting it. 
The tirst eontract being at an 
end, he may be sujiposed to have 
entered into a fresh one by put¬ 
ting his initials to the adjust¬ 
ment ; but this promise is clearly 
without cousideralioii, as he was 
IK* more liable upon the policy 
than an indifferent person who 


never saw it. Kt mdo pado non 
oritur utfio.—.The reason for 
wliicdi adjustments have heeij 
introduced into tlie business ot 
maritime insurtnee, I believe is. 
that upon the uiulcrwrirer sign¬ 
ing an adjustment, time is given 
him liy the assured to j»iy the 
money: hut it li.as been long'set¬ 
tled in our courts of justice, iliat 
foriieurance of suit, where origi¬ 
nally then was not any eau.se of 
atfioi!, is not a'eonsideralion to 
support an a.s.sumpsit. Tooh y r. 
Windham, Cr«i. Klir. liar- 
her V. Jfox, 2. Satnul. 

Loyd V. Lee, Stra. y t. Al- 
llioiigh an adjusfiiniit may he 
considered a mereantile iustiu- 
ment, wiiieli, like a hill of ex¬ 
change, primd jacir imports con¬ 
sideration, it is not easy to ima¬ 
gine how, up(»ii principles of law, 
the ilefeiidant should l.e debar¬ 
red from shewing, that in fact 
it was entirely without considera¬ 
tion ; or how greater efficacy can 
he given to it, than to Irtinsfer 
the I'll!then of proof from the 
assured to the underwriter.— 
When money has been actually 
paid, W’ith a full knowledge of 
all the circumstances of the case, 
the convenience of mankind re¬ 
quires 



HILARY TERM, 48 GEORGE IH. 1 S 08 . 




(jiiires that the party paying it 
thouUl be estopped from coii* 
testing his liability; but the die* 
rates both of law and public 
policy seem to forbid that the 
real merits of the question should 
be shut out by the mere gratui¬ 


tous promise or acknowledgment 
of cither of the parties.—^Kann. v. 
Hughes, ^ T. R. 3jO. n. 3 Bos. & 
Pul .*249 (a). Plowd, 309, 303. 
Marriott r. Hampton, ^ T. R. 
269 . Bilbie r. Lumley, 2 East. 469* 
Fisher v, Samuda, ante 190 . 


Rjohard.son and another r. Smith. 

f I UIIS was an action on the case for a deceitful re- 
presentation by the tlefentlant, of the credit of one 
.lames Hanth:r, whereby tlie plaintiffs had been indu¬ 
ced to trust him with goods to a large amount, the 
jirice of which, from his insolvent circumstances, he 
was unable to pay. 

The first witne.ss offered on the part of tlie plain¬ 
tiffs, was Haiitler himself. 

Park objected to his competency on the score of 
interest. If the plaintiffs recovered in this action, 
they would receive satisfaction for the debt due to 
them from the w'itne.ss; and as, in consequence of 
the verdict, he vvould not be liable to an action for tlie 
price of the goods, he would in fact be swearing- 
in his own dischai^e, and must be conceived to have 
such a bias upon his mind completely to disqualify 
him. « 

VoL. 1. 


Same Day. 

In ui action 
for a deceitful 
representation 
of the credit of 
a third )>enon, 
that person ia 
a rom})etent 
witness for the 
plaiptilf. 


u 


Lord 



276 


CASES AT Nlbl PIllU.S, 


Lord Ellenborouoh. —How c’an this record be 
evidence for bini in another action? I am aware of 
the case of Bird v. Bandali (a ); but I do not think that 
the witness has any inbaest in tb<i event of this suit 
to render him incompetent. 

It afterwards appeared that the defendant l»ad 
merely represented Ilaiitler as an honest man, ami 
a man of business, which tlieit? setaned no reason 4o 
doubt, altbongh his eirciiinstanct;s had become em¬ 
barrassed.—'riie plaintitTs therefore siibuiitted to be 
nonsuited. 

The Attorney General, Garrow, and Coiryu h)r the 
plaftitiffs. 

Park and Lames for the debaidant. 

fAltornicx, [juiug anil Dohie.} 


(«) 3 Burr. ]3‘15. 1 Bl. Rep. 
373 , 38/, S, C.—in which it was 
held, that nn action does not lie at 
tliesuit of a inastei for seducing 
his servant, after the servant has 


paid him the penalty stipulated hy 
his articles for leaving him ; the 
penally liviiig considered a full sa¬ 
tisfaction for the injury he hud 
sufi'ered. 


Rams- 
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JlAMSnoTTOM AND OTIFER.S V. LeWIS AND OTHEU.S. 

rriHi-: pin intifls (L'clavt'fl as iiulorsecs against ihe de- 
*■ fi ndants as acci’pjor.s of a bill of excliango, dated 
Nov<‘)iibf*r, IbO(i, drawn by cerlahi persons 
cowtnonly railed or Anotvji hy the names and using 
the side <(nd firm of i\Iessrs. Alojfatl and Co., payable, 
two rnonlbs after <late to ibeir own order, and in¬ 
dorsed b\ tin said Messrs. Moff'att and Co. to tlie 
plaifitiff';. 


The plaintills are l)i*i>kers, v. itb whom Messrs. Mof- 
fa(( ami Hro an, fnariners under tl»e tinn of Mcs.srs. 
.Molliitl and t^>.) kipt cash. '^I’he bill in (piestion 
Mils drawn hy fbown in the parln<;rslii[) firni, and 
being imiorsed by liiin in the .siitno manner, was paid 
in by liini as a sliort bill to tlie ])laintiffs, who allowed 
him to draw upon them on flu’ .strength of it. jJeforo 
(h<* indorsement Motliitt, witinmt the knowledge of 
liis eo-partner. had saile d for the continent, under an 
assumed name, with a lady, whom he bad carried off 
from hf'r fiusband. When the bill became due, the 
defendants refused to pay it to the piaiiitifls, under a 
notice they had received from the assignees of Moffatt 
and Jirown, against whom a joint commission of 
bankrupt had previously issued. There? was no evi¬ 
dence a.s to the embarra.sse<l stale of the partnership 
concerns before Moflatt's departure. 

b' '1 (jtarrow 


Tiirstlay, 

Apiil 


Ifllie nrorv 
sary oons*-- 
ol’ a 
trader’s dr- 
partiii;' tlic 
realm is, that 
bis rreditors 
must be slelay- 
cd, be thereby 
cuinniits an 
ai’t of bauk- 
riiptry; since 
a man is to be 
eoosidered as 
foreseeiiii; anif 
niranio^ to 
brinf' about 
till' iieeessary 
consequences 
of his on II ar t.s. 
ACut a secret 
Hirt of bank- 
niplcy enm- 
iiiittcd Ity one 
oft wo copart¬ 
ners, the otlier 
cannot by an 
indorsement, 
ill tlie tiiime of 
the tij^ni, trans¬ 
fer negotiable 
.sceiiriiici, 
which existed 
IxTon* llie act 
of baukniptey. 
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Garrow for the plaintiffs contended, that nothing 
which had apjiearcd itupeached their title as indorsees 
of the bill. Ill the tirst place, Moffatt by going 
abroad for the purposes of criminal gallantry, had not 
committed an act of bankruptcy. There was no 
reason to suppose that delaying his creditors was at all 
in his contemplation, which was necessary to make 
departing the realm different in its consetpiences, in 
this respect from his remaining in his couiitingdiouse. 
But even supposing that ho had committed a secret act 
of bankruptcy, this would not affect the rights of hi.s 
solvent partner, who knew nothing of it, and who 
therefore retained a power of disposition over the 
partnership eflects(<»;. 

Lord Ei-lenhor()1’oi!. — Whether Moffatt coni' 
mitted an act of bankruptcy by departing the realm, 
depends upon what are supposed to have been his in¬ 
tentions at tlie time*. To make this an act of bank¬ 
ruptcy be must eo instanti have contemplated the de¬ 
frauding or delaying of hi.s creditors. A person, how¬ 
ever, may be supposed to foresee and to intend whatever 
is the necessary consefjuence of his own acts; and if 
the necessary conseijuence of Moffatt’s going abroad 
was that his creditors should be delayed, then 1 think • 
he committed an act of bankruptcy. But the case 
will be otherwise, if this neither was his principal 
object, nor from his leaving a partner behind him, 
or from any other circmnstuuce, was it necessarily in 


(a) Fox V, Hanbury, Cowp. 445, 


his 
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(iis conteinplatioa as an effect of the line of conduct 
he was piirsuing;. Had there been proof of his being 
pressed by debts at the time,*I should not have hesi¬ 
tated in saying, that he had committed an act of 
bankruptcy; but as the evidence stands it is a ques¬ 
tion for the juiy (rt)—If one partner had coinniitted 
an act of bankruptcy before the indorsement, this 
action certainly cannot be maintained. 'J'he declara¬ 
tion states that both partners drew and indorsed 
the bill; but upon this last supposition, at the 
tiinc of the indorsement one partner had no longer 
any interest in it, and was incapable of exercis¬ 
ing any act of ownership over it. The partnership 
liad in fact then <’east;d to exist, and tlie solvent part- 
in*r was to be considered as tenant in coinnion of the 
bill along with tlie assignees of the other. Nor, as the 
declaration now stand.s, would it be enough to shew 
that the bankruptcy of Moflatt took place before the 
bill was drawn ; for thongh in that case it might have 
been <leclared upon as the bill of Jdrown ajoue, still 
both are stated as joint j>arties to it (A). 

The 


(«) t ide Woodicr’s case, liiill. 

N. 1*. 3y. Ruikes v. P<»rcau, Co. 

B. L. /3. Veruon r. llaiikey, Co. 

B. L. 98. Fowler r. I'adgct, 7 T. 

R. sog. 

(6) According to the case of 
Al)cl V, Sutton, .3 Esp, Cas. 
108. if Brown had remained sol¬ 
vent, and a commission hud been 
taken out against Moffatt, the 

U » 


property in tlie lull could only have 
been trunsl’erred by the respective 
indorsements of tbe assignees aiul 
tlur solvent partner. lx>rd Kenyon 
there says, “ If a fair bill ex¬ 
isted at the time of the jiartncr- 
shiff, but is not put i.Mto < 
latiou until after the 
all the purtnei.'. 
making it ncgotiabie. '!ii. 
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Saujc J).r.. 


Jf A. M ils 
^00(i.s to It. 
hjkI a< 

U) !{''» (!ir. f~ 
JiDiis s( mis 
t. a 
lo 

lx- bv.liiiH ibr- 
« ilrt 5 ( (I ti« It; 

wliil< ilic\ file 
ill ( x :.ai'.'l.s 
{111'. 

f'di'JX-llia/lKH- 

I '.lti liy 

••-Til- Ill-ill III' 
a ('(iir.i;-,ti<)i lo 
i-tii), Si’Ctis i/l 
truh. iixi ‘ >•'■1 
tlivi-'tm In Ihf 
pjfil'. in 

tluir tri-.ii.Mi, 

IlClII" atllK l;f!l 
by (,i0> t-ri cut i 


The jury found a verdict for the defendaut». 
Garrow and Wallan'for the plaintiff 
Park, and Lawes for the defendants. 

[Attnriiiffi, fVulton oiid tl iltsl.hi.] 


nient the ^1arlIlpr^)liJl cc.imv., tin’ 
|iartntrs IitcnnK’ili^tiiicl )K'i ->iins ; 
they lire tLiiaiils in t:niniii-m of 
tlic partiiersliiji |iro|itrly undi.-.- 
jioscd of from ihat ju rioii j :mi! 


il llu-y '.■,'.1(1 ;tiH- ivliict. 

I)p|i)iij;c(l to till- pai lti('idii|) into 
lilt; tvorlii aftoi- .•imh iln-oliitioii. 
all JiiMst I'liii in tioini; 


SiMIlH .\M' r. (io.s,-. 

r"I"’<llf)'V to reeoter lit:- vaiiei of certain paekagf s 
of liardMaiv. 

On ihe IHlIi of July 11107, Scuijr, a iin ichant al 
TVewca.stIc. Mnde :i hitt'r lo the plaiiitifl's, who are 
nuMii '.teiurers at lhiini!i;i^haTn, orderiiifi: tlie articles in 
<jtu sti</i), :rii;l din t tiu^ them lo lie forwarth tl to liini 
at Neu ■ iisth , eit'.ierhy way ofLondonor(«aiMshorout*h, 
as the jiiitintitf nii,i;ht think they would reach iiiin the 
.soonest. 'I tie letter cniieliifled hy sayinj*', “ Jf they 
are sent lo London, Address them lo the care of J. W, 
(ioss (the defendant), Dull Wharf, with directions to 

,f til-; I ourt of the lUayorof LoiiUoii, at till Mill of a iicilitoiofllic coiisinuee. 
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w*nd tlicra by tlic first vessel for Newiiastle.” On the 
yth of Anj^iist the plainti/fs accordii);;ly sent the floods 
to the defendant to he by him f(R*\varded to Scaife, and 
tliey were delivered to iiini on the I7th, lOtli, and 22d 
of that month. On the 21th of the same month the 
)daintifl‘s received a letter from Seaifi’, stating that he 
had become insolvent, and tliat lie declined to accept 
goods, whiirh he found he should be unable to pay 
lor. They inmuMliately wrote to the defendant to 
stop the g<»o(ls on their aei'ount. The defendant in 
answer infornn'd iheni that the goods were attached 
ill liis hands by process out of the Mayor’s court of 
Loiiiloii, at tin* suit of a creditor of Scaife’s, and 
therefore he could not deliver tliein to the jilaintifl's. 
ill fiua this jirocess (if atiachmeiit was served upon the 
defendant on the IJltli of August, when a part oiily of 
the goods had arrived; ainl as he refused to allow tin*, 
plaintiflslo eiitt*r an appearance, and defend thealtac'i- 
ment in his iiatne .'which thev had olferi'd to do') in- 
ti'i locutorv judgment was signed against iiiia^is garni- 
s!m‘c on the Idth of October, and iinal judgment was 
eut» n il upon the 1 Ith of Ucctmhir. 

It vva-' coiitemicd that, imdi r these ciicum.sfance.s; 
an action could not i»c supported at the suit of the 
consignors of the goods, as they eitlnr ahsoluiely 
vested in the assignees of .Scaife, oval an\ rale tli.^ 
right to stop them in (rew^itu was superseded hv the 
attaclimeiil in the Mayor's court. J3ut 

Lord Eli.eniiorol'GH held the jdaintifl’s eidithd 
to recover; as the gooils having been sent to (ho 

U 4 <l<*I-..i'.ga’.u; 
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defendant for tbe purpose of being forwarde<l to 
Newcastle, were merely at a stage upon their transit, 
and could not be considered as having reached their 
final destination when at tlje wharfinger's in Lou¬ 
don.—He also held that the right of the vendors to 
stop iH trttnoUu could not be defeated by the process 
out of the Mayor s court at the suit of the attaeiiirig 
creditor, who could have no greater right in the goods 
than Scaife himself. The vendor's power of intercept¬ 
ing the goods was tbe elder and preferablt; hen, and 
not superseded l>y the attachment, any more than it 
would have been by the general riglit of a eomuiou car¬ 
rier to retain all his cusJoiner's goods for his general 
balance, w'hich had been decided against the carrier. 

The plaintifi’s therefore had a \erdict. 

The Attorney General and JSJarryal for tlie plaintitls. 

Gdrrow and Mspinassc for the defendant. 


Vidi' Dixon r. Biildwin, 5 East, 
Mills V. Ball, 2 Bos, Sc Pul. 
457 .—‘Hodgson V. Loy, ^ T. R. 


440.—(ipiJcnliriin r, Riissrl, a 
Bets, & J'ul. 42, (irafl'r. Grefliillic, 
ante Sp. 


COURT 
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COURT OF COMMON PLEAS. 


SnTINGS AFTER TERM AT WESTMINSTER. 


Anscomb V. Shore. 

T his was a special action on the case for detaining 
the plaintiff’s cattle in the pound, after a tender 
of amends; and for not repairing a fence. 

The first count of the declaration, after stating that 
the defendant had distrained the plaintiff’s cattle 
ihirmtge feasant in a close of the defendant, went on to 
aver, that the plaintiff afterwards, and whilstHhe de¬ 
fendant was in possession of one of the said cattle, under 
such distress as aforesaid, to wit, on &c. at &c. ten¬ 
dered and oflered to the defendant, in satisfaction and 
discharge of the said damage and of the ccists and 
charges of the said distress, a certain sum of money, to 
wit tlie sum of 10.«. the same being then and there a 
sufficient sum to satisfy and discharge llie <lainage 
, aforesaid, together with all the costs and chaiges of the 
said distress; and the jilaintiff then and there requested 
the defendant to redeliver and restore the said cattle to 

A 

the plaintiff'; and although the defendant then and 
tiierc could and might and ought to have accepted 

and 


Tiiowlay, 
Feb. l(i. 


An action on 
the caRc will 
not lie forde* 
taining cattle 
diatrained and 
impounded, 
where a tender 
of aiuenda was 
not iiiatle till 
after the im¬ 
pounding. And 
eomme aanbU 
Ruch an action 
could not be 
snpportcd, 
c«cnif tbe ten¬ 
der of amends 
had been made 
before the im¬ 
pounding; as 
the proper 
mode to try tbe 
validity of a 
distiesR is by 
aiiiou of re¬ 
plevin or Ires. 
pasR. 
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and received jtbe said sum of money from tijc plaiiitilV, 
in discharge of such damage, costs and charges, and 
to have re-delivered afld restored the said cattle to tlie 
plaintiff; yet the defendant contriving to harass, 
oppress and aggrieve the plaintiff in this behalf, did not 
nor would, wlien he was so requested as aforesaid, or 
at any other time, accept or receive the said sum of 
money from the plaintiff in satisfaction and dischaigc 
of the said damage, and of the costs and charges of the 
said distress; but kept and detained the said cow, ;ui<l 
refused to restore or redeliver the suine, until tljc 
plaintiff, in order to obtain and regain possession id' his 
said cow, was fore<!d and obliged to pay to the 
defendant, a greater and unroasonahle sum, to wit the 
sum of o/. ths. for the supposed damage alh‘g(‘(l to 
have been done by the said cattle, as lust aforesaid, 
and by means of the said deleutiun, 6c<;. the "aid 
cattle became and were greatly <lamaged, kv, 

Serjeant, liaving opem d jl»e eas«‘, ami urg<'d 
that the sum tejjdercfl excetuled the aiiioniit oi the 
damage aetuaily doiio; (hat it wa> the deiVuidant "i 
duty to have aeci>ptnl it by way of amends; that ai 
though the law ga\e tije summary rt ine<ly <*f distress 
to tho party grieved, it was only for the purpose of 
compelling satisfaction; that the d( teiUion of the 
cattle alter an offer ol this was tluTofore tortious; ami 
that in this action for the tort tlu- plaintiff wouhl 
he entitled, at any rate, to recover hack the sum 
of live guineas which he hud been iilegally forced 

to 
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1.0 pay hcfore lie could procure the restoration of lii« 
cattle ;— 

Sir James Mansfieed, C. J. asked if there was 
any precedent for such an action. It appeared to him 
that, in cases of this sort, the law had pointed out the 
specific remedy of replevin, which tlie party jfrieved 
M as hound to pursue. The plaiutift here complained 
of his cattle bejnj; detained from him, aiu! hein*^ obliged 
to pay a sum of moni'V to redeem them; whereas by 
suing out a repievin he might have got them back 
info his cu.stodv alim»st immediatelv after they were 
impounded. Ibit it would be a dangerous innovation, 
it would be introducing a new processs into the law, 
to trv the legality of distresses in an action such as 
this, lie belit;v(‘d, imieed, that in a case in Cowper 
this very point had been decided (o). 

It was then <»bserve(l, on the part of the plabititf, 
that he omdd not ha\e maintained replevin,.as the 


{n) Liiicolu r. Hooper, Cowp. 
41-1, ill which hi» Lonibhip, 
then pructisiiig in the ctiurt of 
K, B. w.ts counsel for the ikfen* 
ilaut, and in which it was held that 
uu uctiun for uionvy had and rcccir- 
ec/, does not lie to tccovcr hack 
money ]>aid for the rclea.se of cattle 
taken damage feusunt, thoiigb the 


distress were wrongful; the pro¬ 
per remedy being trespass or re- 
|devin, and ussuuipsil being consi¬ 
dered an uiijustihahlc attempt to 
deprive the defendant of the ad¬ 
vantages which in those actions 
he would derive from the rules 
of s})eciul pleading. 


tender 



m 
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tender of amends had not been made till after the cattle 
were impounded. 

Sir James Mansfield.— If so, there is an end of 
this question. After the cattle were impounded, every 
young man who has read Coke-LiUlelou^ knows the 
tender came too late. They were then in the custody 
of the law, and there could be no tort coniinitted by 
the defendant in detaining them. 

The plaintiff’s counsel argued, that though the tender 
came too late to render the taking illegal, or to have 
supported an action of replevin, still tlie defendant was 
bound to accept it when it uas made, and to have re- 
stored tlie cattle, which continued under his controul, 
and which he had, in fact, reston;d after extorting a 
sum of money from the plaintifl*. On any other sup¬ 
position, the plaintiff was (,‘ntirely remediless, what- 
<;\ec Oppression liad been practised upon him. lie 
could nut maintain replevin, having no sufiicient plea 
in bar to the defendant’s avowry ; and if X'lOO had 
been asked from him he must either have paid it or 
abandoncfl his cattle. Aay, accordingto this doctrine, 
the defendant might liave refused to part witli them on 
any terms. Jbit it was inipossihle that such a wrong 
.should he witiioul a remedy; and the proper r(aned) 
was an action on the case. 

Sir JamesMansfieli) said, that after the eat tie were 
iinponmied and i|i tin* enslody of the law, tln*re 

<'onld 
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could be no tort on the part of the defendant, in de- 
t{iininj>‘ them; and therefore, unless there was evidence 
.uivni in support of the other oounts of the declara¬ 
tion, he should nonsuit the plaintid‘(a^ 


(rt) Lord (Toke in a fi-w Words 
kiiins ii|) the law upon this subject 
with great perspicuity, and re¬ 
moves the difticiilty of the person 
W'hos*" cattle are rightfully dis¬ 
trained being entirely w ilhout re¬ 
medy, if the distrainor refuses to 
accept of rfiiscHiable amends ten¬ 
dered after the iinpouiuling. “Note, 
reader, this difterence, that tender 
n]Min the land before the distress 
makes the distress tortious; tender 
after the distress and before the 
impounding makes the detainer 
and not the taking wrongful; ten¬ 
der after the im}Hninding makes 
jieither the one nor tlie other 
wrongful j for then it c«>nies too 
late; because then the cause is put 
to the trial of the law, to be there 
determined. But after the law has 
determined it, and the avowant has 
return irrepkvisable, yet if the 
plaintiff makes him a sufficient ten¬ 
der, he may have an aition of deti¬ 
nue Jiir Ike detainer after; or he 


may, upon satisfaction made in 
Court, haxie a writ for the delivery 
of the goods,” Six Carpenters 
case, 8 Co. 147 • «• So Gilbert, C. 
B. says, “ the detainer is unlawful, 
where the avowant hath return 
irrcpleviasble, and the owner of 
the beasts tenders all tliat appears 
to be due on the judgment in the 
avowry ; for though hy the judg¬ 
ment, the return is made irreplevi¬ 
sable, yet that is no final condem¬ 
nation of the beasts or goods dis¬ 
trained ; they are still to he consi- 
(lered as pledges in the hands of the 
avowant, and thcicfore in* their 
own nature liable to a redemption 
upon jiayinent or satisfaction of 
that rent »»r damage, for which 
they were originally taken.” Gill). 
Dist. 01, — f'ide 2 Inst, lO*.—5 
Co. 76 . a. Rul>erts v. Young, I 
Brownl. 1 73.—^Vaspor v. Edwanis, 
12 Mod. COl.—Allen v, Bayley. 
2 Lntw. IfiQC. 


There 
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III nn artion at 
tiu' snit of a tc> 
liant ciiiiRiriK 
a ri^ht of coui- 
mon over a 
pieeo of waste 
land, iraimt 
the owner of 
an adjoiiiiii" 
close, (or not 
~repa’rin!r an 
iu(ervfiii!ij: 
fence, tlie land¬ 
lord under 
islioin the 
plaintif}'holds 
the preini'.es, 
in respect «i’ 
which he 
claims tlic 
riidit of com- 
mon, is not a 
competent wit¬ 
ness to pro\e 
the rif'bt. 
Neither in such 
an action arc 
others who 
have a similar 
right of com¬ 
mon, compe¬ 
tent witnesses 
for that pur* 
pose. 


There were other counts in the declaration, for 
not repairing a fence het\vt*en certain waste* land, over 
which the plainlifl' clpiincd a right of coiuinon and tin* 
defendant's close; wlicrehy plaintift’ s cattle depastur¬ 
ing on the coimuon, escaped into the close, and plain¬ 
tiff was put to great ineonvenienee and cxiieiice in re- 
eovering tlieiii back. 

To prole this right of connnon, tlie first witness 
called w’as the person under whom the plaintiff held 
tiie messuage and premises in resp(‘et of wliieh he 
claimed the right; and w ho coming to swear w hat was 
for the advantage of his re\eisio!iar\ estate, was, npen 
argument, rejected as ineompt^tenl. 

Several other witnesses were afterwards called to 
the same jiuiiit; all of whom being examined on the 
voire (Un\ appeared lliemsehes to have a right of 
common o\er the land in (piestion. 


SIiOames Mansfield, C.J. Iield them likewise t<i» 
be iiicompeieiit witnesses to prove the plaiiitifl's right 
of common ; as it was their interest that the burtlu n 
of repairing the fence should bt; thrown upon the de¬ 
fendant; and as the verdict in this cause would after¬ 
wards be evidence between the commoners and the 
ow ner of the adjoining close.—His lordship, therefore, 
directed a nonsuit. 


liest, ScUon, Serjeants, and Espinasse for tlie 
plaintiff. 


Shepherd 
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Shepherd and Jiayley^ .Serjeants for the deft'ndant. 


f Atloniifs, Taijiur uad Jiai hrr.\ 


A rule was itblagiu-d in the m- 
.nins term tci shew cause why this 
iiDiis'.iii should not he set aside ; 
Imt was alterwnrds disehari;e(l, 
th<‘ judges heing iimuiiinously of 
o|tiuiou that au actinii on the case 


would not lie for refusing to deli¬ 
ver iij> the ♦•attle, and that the 
witnesses adduced to prove the 
right oi'cotnuion had been properly 
rejected.-—f 7 mdiri. 


MAZZlXtiHl V. .‘^TKrnr.NSON. Saturday, 

Feb. tsO. 


l^KBT on bond.—Plea, that the bond was i^ivon 
to secun.* a snin of money won by the piiliiitifi' 
from the defendant at a certain j*aine caik-dyitro. 

A witness for the defendant stated, that ho liad 
delivered to the plaintifl* ji bond from the dei'endant, 
about the time the bond upon wbicli tlm action was 
brought bore date, and from a eonvensation he then 
had with the plaintifl’ he imd<Mstood it to be for a 
gaming debt, but whether to secure a sum of money 
lost at JarOf or what other game, he could not say. 


If the defen¬ 
dant plcad.s to 
an action ot 
debt nil b.ujd, 
that the bond 
was given for 
iiioney vion by 
gaming, and 
speeilifs the 
name nf the 
game at which 
the money was 
won, he must 
prove tliat the 
bond was given 
for moui'y won 
at the particu¬ 
lar g«iae speejh 
tied. 


It was thereupon contended for the plaintiff, that 
even supposing the bond so delivered was the bond 
declared upon, there was no evidence that it was 

ea 



CASES AT NISI PRUTS, 


j^iven for money lost Bi/aro^ and unless it was proved 
to have been so given the plaintilf was entitled to a 
verdict, tin; issue beings whether it was for money lost 
at that particular game. 

On the other side it was said, that the name of 
the game was surplnsagts and that the substantive 
part of the issue was, wlndher the bond was given for 
money lost at play. 

Sir Jamcs IMansfikli), C,J. however, held, that 
the game was part of tin; issue, and directed the jiuy, 
that if they should Ixi of opinion that the bond in 
question was that which the witness had delivered, 
they should still tind for the plaintiir. 

And the plaintiff had a verdict accordingly. 


In CuK)orne v. Stockdalc, Stra. 
4g3, it was held, that w'here tlie 
defendant pleads that the bond was 
given for money won at play, he 
Bant shew at what game or play the 


money was lost; us this is matter ot 
law and not merely evidence, and 
the Court ought to have the means 
of judging whether it was such ga¬ 
ming as is contrary to tlie statute. 


Sqvirf. 
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Squire r. Todd and others. Same Day. 

^J^UIS was an action for money had and received, to in an action 
recover a deposit of 40/. paid by the plaintiff to ami'rcccfvc^** 
the deh'iidants, upon the purchase of certain lease- 
hold premises at Clerkenwell. Srof an%8-°' 

tatc,to recover 

The plaintiff contended, that the conditions of sale Ju^^^'condl' 

had not been complied with on the part of the vendors, jj'o^c^inrcom. 

as thev could not make a urood title to a part of the 

7 . y defendant,by a 

premises; and ni st*teral other respects. It appeared judge’s order 

thiit the first objetjtioii was the only one before pointed 

out, and on which the plaintiff had refused to complete “ 

the Dureliase. plaintiff seeks 

* torecoverback 

the deposit; to 

ShRpherd, Serjeant, for the defendant, contended, ^r'^n^becou^ 
that lids was tlie only objection on which the 
could now insist. The defendants had never heard tiicrc hw been 
of any other, and couitl not possibly come prepared to the^intiff ’ 
meet others now started for the first time. If these had Sciho • 
been before pointed out, perhaps some of them 
have been consideretl \ alid, whereupon the deposit faction of the 
would have been returned. But to suffer a purchaser sale, never be¬ 
at an auction to break off the bargain on one pretext, (^bTSSS 
and then at the trial to bring forward fresh grounds 
for his breach of contract, would only be to entrap 
those who wished to deal honestly, and to encourage 
fraud and litigation. 


VoL. I. 


X 


Sir 
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Sir James Mansfield, C. J. said, the defendant 
might have had a particular of the grounds on which 
the plaintiff sought to recover back the deposit. He 
certainly on being applied to, in a case like this, would 
have made an order for such a particular, and would 
have confined the plaintiff to the grounds stated iii it 
at the trial. But as things actually stood, he couc(‘iv- 
ed the plaintiff would entitle himself to a return of tiie 
'deposit, on proving any of the conditions of sale to 
have been broken on the part of the defendants, unless 
they could shew a waiver on his part. The plaiiitifl' 
was at liberty to shew that the contract M'as rescinded, 
in which case the deposit became money had and re¬ 
ceived to his use. 

The cause was afterwards referred. 

Marshall^ Serjeant, and Lawes, for the plaintiC 

Shepherd and Runnington^ Serjeants, for the de¬ 
fendants. 


f Attornies, Utlhneay and JRefeni.] 


In Collett v. Thompson, 3 
Bos. and Pal. ^46, which was 
assiimpnt for non-performance of 
a contract for the sale of a house, 
the plaintiff having in his first 
coant alleged that the defendant, 
who was to make a good title. 


had delivered an abstract, which 
was insufficient, defective, and 
objectionable,” the court of 
C. P. obliged the plaintiff to 
give a particular of ali objectiolli 
to the abstract on which he meant 
to rely, arising from matters of 

ffict. 
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fact, batuid was not bound the generality ef the pleadings the 
to state in his paiticolar any ob> paAies could not otherwise come 
jecdons in point of law.-»It seems prepared to trial. Vide Tid. Prac. 
now settled that a particalar may 526, 7, ^th ed. 
be had in every case where from 


Wetherdkn V. Eaibden. 

Feb. S4. 


was an action on the case for maliciously tf•»«»»«*»» 

■ foramalicion* 

holding the plamtin to bail. wrest; tbc de- 

claration avers 
that B. the de« 

The declaration, after stating the suing forth of 
capias ad respotulendum by the defendant, indorsed 
hold tlie plaintiff to bail for 1880/.; the arrest of theLiouatofioi. 
plaintiff under it for that sura; and the giying of a^jA.wSInl 
bail bond conditioned for his appearance at the return 
of the writ—contained the following averment: 

** Whereas in truth and in fact the said defendant, at the amount 
“ the time t)f suing forth the said writ and of the affidavit to** 
“ said arrest and imprisonment, had any reason- 
able or probable cause of action against the said 
plaintiff to the amount of 10/. or upwards, or where-should imve 
by or for which he the said plaintiff, by the law of JlSSls. tbr 
“ this realm or by tlie practice of the said court of 
“ our said lord the King of the Bench, could or ought « 

^ ^ greater sum 

than was really 
due. But if in 

Gict B. was largely indebted to A. on a batanre of accounts and had only a cross demand upon 
him fvra differeat cause from that mentioned in the affidavit to bold to bail, tfaimtbc above aver* 
meat is not falsified, as in that case A. did not owe B. lOl. and B. ha# uo cause (tfactioa for wbicb 
be couM lawfully bold A. to bail. 

X 2 “to 
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** to have been arrested or liolden to bail as afore- 

said.” 

It appeared that Embdcn had made an affidavit 
that Witherden was indebted to him in the sum of 
I880f. and upwards for moiK*y had and received, 
and money paid, laid out, and expendi^d; and that 
at this time Embden was himself indebted to Wetli- 
erden, upon a balance of accounts, nj^wards of 2000/.; 
but that Embden liad then a demand upon Witherden 
to the amount of about 100/. for commission on tlie 
sale of timber. 

Shepherd^ Serjeant, for the defendant, contended, 
that under these circumstances thhi action could not 
be supported. The existence of a debt of 100/. due 
from the plaintiff to the defendant completely nega¬ 
tived the averment in the declaration, that the de¬ 
fendant had not any reasonable or probable cause of 
action against the plaintiff to the amount of 10/. or 
for which the plaintiff could be arrested. He allowed 
that maliciously holding a person to bail for a larger 
sum than was due would be actionable, and that if 
this had been done in the present case, the declaration 
might have been so framc*d as to embrace it. But 
the injury complained of was, being arrested, not for a 
larger sum than was due from the plaintiff, but when 
he owed no suin for which he could have been ar¬ 
rested at all. That was clearly a charge quite of a 
different nature from the other, and to meet it the 
defendant was called upon to come prepared with 
quite different evidence,—This very point had been 

decided 
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decided in tlie case of Wilkimon v. Mawhey^ Bart, 
which he believed was not ii> print, but in which lie 
liad himself been counsel for the plaintiff, and of 
which from particular circufiistaiif^es he had a 
very accurate recollect ion. ^'hat likewise w'as an 
action for a inalicions arrest, and the declaration 
averred that tlit? tiefeudant had no cause of action 
against the plaintill, for wliich the latter Avas liable to 
be held to bail. At the trial, which came on before 
the late Mr. .lustice Crould at the Surrey Assizes, it 
was pro\ed tliat the defendant. Sir .Joseph Maw bey, 
had maliciously held the jilaintiff to bail for a far 
larger sum than was due, but that the plaintiff at that 
time owed him somewhere about 12/. Gould, J. al¬ 
lowed the trial to jiroceed, and the plaintiff recovered 
a verdict with very lu'avv damages. This verdict, 
however, was afterwards set aside bv the court of 
K. B. upon the p’ound that the plaintiff had not 
proved the injury of which he eom])lained in his de-* 
claradon. 

Dest, Serjeant, contended, that the averment was 
iiiiiiiaterial and might be rejected as surplusage. It 
would have been enough for the filaintiff to have de¬ 
clared that the defendant maliciously, and without any 
reasonable or probable cause, held him to bail for 
1880/. without adding that no sum to the amount of 
10/. was really due. And there could be no doubt 
that the evidence which had been adduced would 
have supported such a declaration; as even allowing 
the plaintiff to have owed the del’eodant 100/., that 
debt afforded no probable cause for holding tlie plain- 

X 3 tiff 
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tiff to bail for 1880/. and could not rebut tbe pre¬ 
sumption of malice mbich such conduct necessarily 
rais^. Besides, it could not be said that the defend¬ 
ant had a cause of action against the plaintiff to the 
amount of 10/. for which he could l^i^ly hold him 
to bail, as he himself then owed the plaintiff upwards 
of 2,000/. 

Sir James Mansfield seemed to acquiesce in the 
authority of Wilkinson v. Mawhcy; but thought that 
the defendant’s demand for commission was, neverthe¬ 
less, no sufficient answer to the action in its present 
shape. The affidavit was for money had and received 
and money paid, not for money due as commission 
on the sale of timber; and this demand, though a 
set off to a certain extent, constituted no debt for 
which he could lawfully hold tlie plaintiff to bail, 
there being a very large balance against him on the 
general settlement of accounts. 

The jury found a verdict for the plaintiff, with 200/. 
damages. 

Besty Onslow^ Serjeants, and Abbott for the plain¬ 
tiff. 

Shepherdy Serjeant, and Wigl^ for the defendant. 

[Attornics, Rogen and BMoji.] 


** If oae luu a cause of action ** a latitat for a very great aum, 
** to a small sum and take out *' an action on the cm lies; bat 

*• then 
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“ then ’tis not enough to de- 
“ dare generally, that he brought 
an action against him, ex ma- 
« licin, et sine causa, per quod he 
" put him to great charge See. 
“ but he must shew the grievance 
” specially as in Sid. 424. sc. 
“ whereas he owed him, the dc- 
'• fendant, 100/. he sued him for 
“ 500/. and to hinder him from 
“ bail, affirmed to the sheriff 


5001. was due; per quod he 
“ was imprisoned for want of 
« b&il.*' Per Cur. in Savil v. 
Roberts, 1 Salk. 14. V^ide etiam 
Robins v. Robins, 1 &dk. 15. 1 
Ld. Raym. 503. S. C. Scheibcl 
r. Fairbaim, 1 Bos. and Pul. 388. 
Gibson r. Chaters, 2 Bos. and Pul. 
12p. Jackson v. Burleigh, 3 Esp. 
Cas. 34. 


X 4 
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snTINGS AFTER TERM IN LONDON. 


Mondav. 

February29. EvANS. V. BeNNETT. 


^^nUffsub- J^'I^EBITATUS a88iini]).sit for plaintiff s wa^es a.«t a 
Bcribed ar- mariiior on board the defendant’s ship, called the 

tides or ftinrec* ^ 

incut niidrr Mary Shuball, on a voyajjt^ to the Southern whale 
the Viptri^otfishery, and bark to the port of London; with the 

a ship and the monCV COUllts. 

manners, •' 

vhenby, in 

of their sen iuj? The plaintiff having given m evidence certain arti- 
Shm? under seal, between the captain of 

.sl!«s*^d*back «hip, and the plaintiff together with the otlier 
again, they marintTs; whereby it was agreed that they should 
rectdvc"a'cer%erve faitJiftdly during the voyage out and home; 
thiTntt if any of them deserted, th(‘y should forfeit all 

car^o brought cai’go sliould be 

home, and the sold six vvceks aftOT tiic ship returned, or if not sold, 

owner of tlir sliould be valiied, when eatdi mariner should iHJceive 


p^Jmted^agent proportion of the net proceeds marked against 
todisposeuf hisname; that the defendant, as owner of the ship, 
the benefit ofsliould be nominated their agent to dispose of the cargo 
for the benefit of all parties concerned; and that the 
ney hod andrt- o|^(.ers and scamen should receive a proportional share 

ci-iced would - i • i * ^ 

not lie againnt of all prizes taken during tlie voy^e;— 

the o..iet’dant 

to recover the plaintiff’a abate of the net procceda, on proof that the defendant had dispoa^ of 
tlie cargo, and tliat the urice of it liad come to hia handa •, without evidence of an acknowledg. 
meat t^t the plaintiff nad done hu duty daring the voyage, and was entitled to bis stipulated 
ahart of tte ptac***!*' «» » • 

Shepherd 
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Shepherd and Best, Serjeants, of counsel for the de¬ 
fendant objecte<l that the action had been mis-con- 
ceived, and that the plaintiff should liave declared 
specially on this af^rcenierit. There was clearly no 
sum of money due as waives; for the plaintiff, accord¬ 
ing to the usual way in lishing voyages to tli" south 
seas, was to receive a share of the produce of the cargo, 
and was, in fact, a partner in the adventure. Nor 
coidd li(‘ recover this share as money had and received 
to his use; as there had been no liquidation of ac¬ 
counts, and no acknowledgement of any sum being 
due to him. In a detdai-ation on the agreement, the 
plainlifl nuist Inn e averred that he performed his duty 
on board the Khi}>; and this was an attempt to get rid 
of the proof necessary to support such an averment. 
Besides, the defendant could here have no notice of 
the plaintiff’s cause of action, and could not come 
prcpareil to resist it, however groundless it might be; 
and where there had been special articles under.Geal, 
this was the first instance of indebitatus assumpsit 
being brought to recover a share of tlie profits of 
the voyage. 

Vaughan, Serjeant, and Wigley, on the other side, 
allowed they could not go on the count for wages ; 
but contended that the plaintiff was entitled to recover 
under the count for money had and received. They 
could prove that the cargo had been sold by the de¬ 
fendant, and that he had received the price of it. By 
the articles themselves he was appointed agent for 
this purpose. Therefore he stood in the same situa¬ 
tion as a prize agent, and it was only necessary for the 

plaintiff 
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plftintiir to make out a title to a part of the money in 
his hands. The defendant was not a party to the 
agreement; and although the captain might have 
been sued upon it, it was still open to the plaintiff to 
take his remedy against the owner. 

Sir James Mansfield, C. J. —^There is no doubt 
that the plaintiff would here be obliged to prove that 
he did his duty on board the ship : but the count for 
money had and received (to which alone we can look) 
gives no hint of this, and afibrds no sort of in¬ 
formation as to the nature of the demand. ^'Iie 
plaintiff claims a certain proportion of the proceeds of 
a voyage, in consideration of having done his duty as a 
mariner, according to the stipulations of an agreement 
entered into between him and the captain of the ship. 
Ought he not then to have declared it upon this agree¬ 
ment? The cargo may have been sold by the defend- 
ant< but its produce, as soon as received, does not be¬ 
come money in his hands appropriated to the use of 
the mariners. If it can be proved that he has admit¬ 
ted that tlie plaintiff did his duty properly during the 
voyage, and that he is entitled to a share of the pro¬ 
ceeds, money had and received may do; otherwise, 1 
think there should have been a special declaration. 

No evidence of this kind being offered, his Lord- 
ship directed a nonsuit. 

Vavghaii, Serjeant, and Wighjf, for the plaintiff. 


Shepherd 
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The general rule seems to be, 
that where the contract, which 
is the foundation of the action, 
is contained in a deed, the deed 
must be decKired upon, although 
without the existence of any 
deed, the facts of the case would 
have supported a general action 
of debt or indebitatus assurnpsitm 
Thus where there has been a 
charter party ofafFreightment, the 
plaintiff cannot declare in debt 
genera ly and give the deed in 
evidence. Atty v. Parish, 1 New. 
Pep. 104. But indebitatus as¬ 
sumpsit will lie for necet»ries 


supplied to the defendant's wifb, 
where the husband and wife have 
separated by deed, and he does 
not pay her the supulated allow 
ance; although the plaintiff as 
trustee under the deed of separa¬ 
tion had another remedy, by suing 
the defendant upon a covenant 
therein, to pay to his wife or 
such person as she should ap¬ 
point, a certain weekly allowance 
during their separation. Nurse 
i. Craig, 2 New. Rep. 148, 
Vide Com. Dig. tit. " Action 
upon tie case upon assumpsit.'* 
(li 3).—Wins. Saund. 352. 


Crosby v. Percy. 


Same day. 


A SSUMPSIT upon a special agreement, by which 
■^the defendant agreed to purchase of the plaintiff Ms interest in 
the residue of the term in a public house. The plain* boaSdtoprov2 
tiff was the third ojt fourth assignee of the term, and it S^thrSf,*'* 
was contended by his counsel, that he need only prove aS^. 
the execution of the last assignment.*—But menu. 


Sir 
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CASES AT NISI PRIVS, 


Sir James Mansfield, 0. J. held that the lease 
and all the mesne assignments must be proved (a). 

«Bt evi«!«ice' To pFove One of the assignments evidence was given 
jfitSm t? a"* mquiry had been made after ' the subscribing 
«fthe*count°*** before the trial, as well at his own 

toictinevi- ’ house OS at that of his father and the neighbours; the 
JSdwritiBg. answers to whi<^h inquiries was, that he had run away. 

The Chief Justice, upon this, received evid<iice 
of his handwTiting. 

And the plaintiff had a verdict. 


fa^Butin an action against a cient evidence of the a&ignment. 
k»see by the assignee of the rever- Doc r. I’arker, (’or. Lord Kcn- 
sion, proof of the lessee having yon, Stafford Sum. Ass. 178S. 
paid rent to the assignee is suffi* Peak. l.aw F.v. 26'7* 


HOME 
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HOME CIRCUIT. 


LENT ASSIZES, 48 GEORGE III. 1808. 
At CuctMSFORo—C okam Hkath, J. 


Newman, Esq. v. Morgan. 


^T^HIS was a special action on the case against the 

farmer of the tithes of the parish of Horn- Before setting 
church, in the county of Essex, for not carrying®^y*^*‘**af 
away the tithe of hay, which had grown on certain 
closes within the parish occupied by the plaintiff. ti e^*^ 

grass,(ortbrow 

The question between the parties was, whether the ‘^elwTthe^d 
tithe had been set out in a proper stage of making 
the grass into hay,—The witnesses stated, that ittiientomAeit 
was put into cocks, some immediately upon being after wiiicii,’tiie 
mowed, some a day or two after, but all of it 
rectly out of the swathe made by the mower. Thepa™»" 
tenth of these cocks was then set out, of which the perfect Uay. 
defendant had due notice. 


Heath, J. expressing a strong opinion that tiie 
occupier of the land is bound to make the hay to 
a certain degi*ee, before setting out the tithe,— 


Garrow, 



906 


HOM£ mcvrr. 


Garrowt for the ^plaintiff, contended, that though 
there might be such a custom in particular parislies, 
in general the parishioners were only bound to cut 
grass, and to lay it into heaps or cocks, and that the 
parson himself must make his tithe into hay. Where a 
contrary custom prevailed, the parson was only entitled 
to the elevrath cock, or some peculiar advantage was 
given to the parishioners,—such as that the aftermath 
should be free from tithe, as a consideration for the 
trouble cMt upon them. The general principle of 
tithing was, that the tithe-owner should have the 
tenth part of the produce, upon its being sejiarated 
from the soil; and if the hay was to be made for him, 
it might as well be contended, that he had a right 
to tmve his corn threshed and ground into meal. 
Tlie case of Fqx v. Ayde, 2 P. Wins. 522. was 
expressly in point; where it being contended that 
the parishioners de jure ought to make the grass into 
hay,, “ the lord Chancellor King declared the law to 
be otherwise, and interrupted the counsel when they 
began to speak to this, saying that all the parishioners 
were bound to do was to cut dowii the grass and 
divide it into ten parts, after which the parson was to 
make it into hay.** 

Heath, J. That case has been over-ruled. There 
is no doubt that at common law^ and without any 
custom, the hay must be partly made before the tithe 
is set out. The parishioners cannot put the grass into 
cocks which are to be tithed, immediately from the 
swathe. They must first tedd it, i. e. throw it abroad 

from 
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from the swRthe and afterwards gather it together 
again. Then it being put into grass cocks, the tithe 
may be set out; after which the parson com^ upon 
the ground, throws it abroad from the cock and 
completely makes it into hay (a). But it must first be 
tedded by the occupier of the soil.—^This is not a 
hasty opinion. I have conversed on the subject with 
the Barons of the Exchequer and the other judges, 
and 1 take the law to be quite settled as I have laid it 
down. The plaintiff must be n<mmited> 


In the ensuing term the court of K. B. granted a 
rule to shew cause, why there should not be a new 
trial in this case; but cause being shewn, they* were 
unanimously of opinion that the nonsuit was right. 
Lord Ellenborough said the tithe was to be set 
out in the first stage of the process of making the 
grass into //ay, of making it into du?ig. Generally it 
would be extremely injurious to the hay to be put 
into grass cocks without being tedded. Therefore the 
general rule was, that tedding is necessary. , If in any 
particular case, from the state of the crop, this pro¬ 
cess should not be required, that must be prov¬ 
ed by the occupier; and as no such evidence had 
been given here, it must be taken that tedding was 


(aj It has been decided that lands which produce it. Cnbb 
the parson has a right to nuke o. Hayne, A. D. 1742. Scac. 
hit tithe grass into hay on the Decnx-Bookt fo. 524. 


requisite, 



m 


ROME CIR<;jUlT, 

requisite, and, therefore, that the tithe had been 
kaproperly set out. 

Rule, nisi discharged (a) 

Garrow and Marryat for the plaintif)' 

Shepherd and Resi^ Serjeants, for the defendant. 


[Attoroies, Ho$kin 


(a) The established rule seems to 
be that the tithe shall be severed 
from the other nine parts and de¬ 
livered over to the panon, as soon 
as this separation can take place 
according to the order of good hus¬ 
bandry. and without prejudice to 
the |ubject matter to be tithed. 
Thus hops are titheable by the 
measure,* after they are picked, 
and a custom to set out the tithe 
of them by the tenth row or tenth 
hill, leaving the bends uncut and 
the polls standing, is void. Bliss 
V. Chandler, Gwillim, 625. Wal¬ 
ton V. Tyers, ib. 841. Knight 
V. Halsey, ib. 1531. Potatoes 
are to be tithed immediately upon 
being dug, on the spot where they 


and Mm-gaH.] 


grew. Bosworth i. limbrick, 
ib. UlO. If a few turnips arc 
gathered at a time, the parson 
shall have every tenth turnip; 
but if a whole tield be gathered 
at one time, they must be set out 
in heaps and the parson shall have 
every tenth heap. Beaumont ». 
SMlcot, ib. 944. So with re¬ 
gard to animals, calves are tith- 
able when they are fit to be uken 
from the cow to be sold or killed, 
Kenyon r. West, ib. 541; and 
lambs when they can live with¬ 
out the dam, and when the oc¬ 
cupier weans his own lambs, and 
not sooner. Croft v, Blake, ib. 
530. Fide 3 Burn’s Eccl. Law, 
440. 1. 2. 


Rogrr.5 
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tloGERs AnO others V. Allen. 


Wednesday, 
March 9. 


^''RESPASS for breaking arid entering the several 
oyster hsbery of the plaintiffs in a certain river 
Ictalled Builibaiii river; and in divers parts of the 
said fishery, to ndt &c. [naming four places in 
Burnham rivei] fishing and dredging for oysters, 
&c. A second count charged the defendant with 
fishing and dredging for oysters in divers parts 
of the fishery, between a certain place in the 
river called Clayclods, and a certain other place 
in the said river called Raysand. The last count 
was general, stating that the defendant broke and 
enteu^d a certain other several oyster fishery, and 
also a certain free fishery of the plaintiffs.—Pleas, 
I. the general issue; 2.—after averring the difierent 
fisheries mentioned in the declaration to be the'same, 
that the p/ace in which &c. is a navigable river, and 
arm of the sea, in which all the King’s subjects have 
a right to fish and dredge for oysters.—The plaintififs 
in their replication to the last plea prescribed (a) 
hnder the persons seized in fee of the manor of Bum- 
ham, “ for the sole, several, and exclusive liberty and 
privilege of fishing for, taking, and carrying away all 
oysters and oyster spats in and upon the said severai 
parts of the said fishery^ in which, ^* 0 . in 'the said de- 


To prove a 
preecrintive 
ri|^t or luhery 
as appurtenant 
to a manor, old 
licences on the 
court rolls, 
minted by the 
lords of th* 
manor, in con¬ 
sideration of 
certain rents,to 
fish in the locus 
in quo are evi¬ 
dence, without 
proof of tlie 
rents being 
paid, if it ap- 
l>ear.s that such 
rentshave been 
paid in modern 
times, or that 
the lords of the 
manor have ex¬ 
ercised other 
acts of owner¬ 
ship over the 
fishery. 


(tf) Mayor of Oxford r. Richardson, 4 T. U. 437.2 U. Bl. 1 83, 
VoL. I. ¥ claratien 
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claration, particularly tnentiomd^ as to the said manor 
belonjibing and appertaining.”—Rejoinder, traversing 
this prescription; and issue thereupon. 

All inqwsitio post mortem, and S(*veral other docu¬ 
ments from the Tower of London iieing put in, to 
shew that in very early times there had been a tishery 
at the iiioiith of the Burnham river held by the 
Fitzwalters, the ancestors of the family now in p(>s- 
session. as parcel of the niunor of Burnham; and three 
judgments being proved, which lead been obtained 
in the reigns of Charles 1. and Charles II. by tlie 
lords of the manor of Burnham, in actions for break¬ 
ing and entering their several fishery in the Burn¬ 
ham river (a); in further support of the prescriptive 
right, certain licences were offered in evidence, which 
appeared on tlie court rolls of the manor, and bore 
date from the >ear lOdI, downwards to the I'rid of the 
17th*ccntury; whereby the lords of the manor, in 
considei’ation of certain rents, had granted the liberty 
of fishing and dredging for oysters in their several 
fishery in the Burnham river, reserving to themselves 
the exclusive right to all floating fish therein. 

The defendant s counsel objected to tlie admissibility 
of the licences as evidence, unless it should appear by 
bailiff’s accounts, or otherwise, that rent had actually 
been paid under them; urging that if they could be re¬ 
ceived without this, it would be easy to manufacture 


(/z) Reed v. Jackson, l East 325. 


evidence 
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evidence which now, or at some future time, might 
establish ah unfounded claim, the injury of some 
other individual, or to the exclusion of the public. 

Heath, J. said, he could not distinguish these li- 
rcnccs from cld leases, which were always received in 
evidence, in favour of those claiming under the lessors. 
Nor did he think it necessary to prove payment under 
the licences, as they were of such an ancient date that 
it could not rtasonably be supposed that evidence of 
such payments was still j)reserved. However, to give 
any wt ight to these licences, it must bo shewn that in 
later times payments had been made under licences 
of the same kind, or that the lords of the manor had 
exercised other acts of ownership over the tishery, 
which had been acquiesced in (a). 

After the licences, a regular set of leases, or agree- 
uaents for leases, of the ovsterlisherv during the whole 
of the last century were produce<l, and it appeared 
that for the last forty years rent had regularly been 
paid under them. It was likewise proved, that as far 
back as could be remembered by the oldest witnesses, 
when strangers came to dredge for oysters within the 
limits of the fishery, they had constantly been driven 
oft’ by a watchman kept for that purpose.—The 
plaintitf’s case being closed— 


(a) Vide Roe ex. d. Beebbee Stead p. Heaton il>. (> 69 ,-- 
p. Parker, 5 T. R. 26 .—Barry Outram v. Morewood, 5 F. R. 
V. Bebbington, 4 T. R. 514. 121. 

Y2 


Several 
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IIOhlE ClkCtlT. 


^-'iit toasX- grounds of defence were opposed to it.—In 

ra1 lisbory in a the first place it was sti ctiuously contended that a grant 
may pa.^K as ap- from the crown ought to liave been produced, and 
“ that a several fishery in a navigable river could not pass 
as appurtenant to a manor 

Heath, J. sai<l, Ihere was no authority for this 
supjm.sition, and that the fishery might well pa.ss as an 
appurtenance of the manor (a). 


'fho d(?fendant afterwards gave in evidence that all 
who <!hos«! had been accustonurd to fish in the Biini^ 


A right of Ash 
«ry U divif>a- 
ble, and may 
be lo!«t AH to 
part, and pre- 
rrrvcd as to 


ham river for all sorts of floating 
interruption. It was therefore 


fish, without any 
contended on his 
part, 


part. Thrre-.. . . .. . ■■ ' - .. . . 

fore an exelii* 

•ive right to ("a) A prescription for common found upon the seashore between 
teira*1n!ii navi-as appurtenant to cer- high and low water mark, such 
gablerirer may tain ancient tenements is bad; general right may be abridged 
sniMistasap- jjjjgg jjjg King's subjects of by the existence of an exclusive 
manor, al- common right may fish in the right in some individual. Bagott 
bwfui' f sea,and a man might as well pre- r. O ,2 Bos. and Pul. 4/2.—As 
the King^s^ub- s*:dbe, that he and all those whose a right to a several fishery in an 
jpcts to catch estate he has, have a right to arm of thtt sea is raised by grant, 
tlwrem! King's highway, and not like the royal franchise 

Ward V. Creswell, Willes 26'5, of deodands and felons* goods. 


l6 Vin. Abr. tit. Piscary (B). by matter of record, it may, ac- 
But it has been decided that cording to the common rule, be 
there may be a prescriptive right prescribed for in a que estate, Co. 
in a subject to a several fishery litt. 114. Blac. Com. 265. 


in an arm of the sea. Mayor of Indeed it cannot be expressly 
Oxford V. Richardson, 4 T. K. claimed under an existing grant 
4 ,'19. 2 II. Bl. 182. S. V. And from the crown; as a grant to 
though prima facie every sub- support it must be a« old as the 
ject has a right to take fish reign of Henry II. and thrre- 

fbr4 
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part, that this completely disproved the (ixcliisive 
fight claimed by the lord of ti*e manor of Burnham. 

A fishery must be entire; and it appeared from the 
licences and leases that the lords of the manor set up 
exactly the same pretensions to the floating fisli as they 
did to the ground fish. ]No\v a.s it had been clearly 
})roved that it was lawful for all the King’s subjects 
to catch the former, so might th(‘y lawfully dredge for 
the latbT. This was like the right of free warren. 

If that were claimed in a particular place; and it ap¬ 
peared that hai'es and partridges (though tiot pheasants). 

Jiad always been killed there in the same manner as over 
the. rest of the country, H was impossible that the 
claim could be sustained. 

Heath, J.—A right of fishery and a right of 
free warren are not at all like each other. The one ' 
is divisable, the other is not. Part of a fishery ma}' 
be abandoned and another part of more value iifay lu; 
preserved. The public may be entitled to catch float¬ 
ing fish in the river Burnham; but it by no means 
follows that they are justified in dredging for oysters, 
which may still remain private property. 

It was n(‘xt contended, that the plaintiffs nimst be brSnr*»nd 
^^.o^suited on account of a variancebetween tlie evidence 

till! plainti^' 
pri'M.ribt>x for 

' ■ ' the soleaiidex- 

cliisivc riftht of 
fi^hin^ over 

fore beyond time of legal memo- ning of the reign of Richard I. <our place* in 

ry; for by the second and third were directed to be laid 

charters of Henry III. all the 2 filac. Com. 39. right Wue is 

rivers fenced in from the begin- joined the prt?- 

„ scription must 

a and be proved as 
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uis"aidl^ndpleadiiigs. It appeared that for certain 
if tile right is oyster laYina:s on one„of the places mentioned in the 

shewn to exist ,, .* , i-./v. .. 

over three of declaration the plaintms paid rent to the Earl of 
buni!?’tw’ Wiucliclsea, and there was evidence of oysters being 
'*ndtr a claim of right from another of these 
n«»w»thsts|mi- placcs by the occupier of the adjoining lands. On the 
Irt^awescom-supposition, therefore, that the exclusive right of the 
conimiucirin*a ionis of the iiianor of ihirnham to the oysters in the 
vmV crr*tjic P^ficcs last alliifled to was negatived, it was insisted 

8o|cand«xc|u-that tile pn?8cription, on which issue was joined, had 
fiXerjfproscri- not been made out as laid. The replication prescribed 
to ft**’ “the sole and exclusive liberty and privilege of fish¬ 

ing for, taking and carrying away all oysters in and upon 
th(! said several parts of the said fishery in the said de¬ 
claration particularly mentioned.” But the part for 
which rent was paid to Lord Winehelsea and the part 
from w'liicli oysters had been taken by tlu^ occupier of 
the adjoining ground were particularly named in the 
first count of the declaration, and were comprehended 
within the limits mentioned in the second. As to these 
the lord of the manor had no exclusive right, and 
therefore the prescription failed. The plaintiflfs had 
prescribed too largely; and if they were still to have 
a verdict and judgment, the consequence would be, 
that this record would afterwards be evidence of a 
right which had been expressly disproved in the course 
of the trial. 

Heath, ,1. was of opinion, that although the pre¬ 
scription was more extensive than the evidence would 
establish, this was immaterial, unless the trespasses had 
been committed in the excepted places; and the plain¬ 
tiffs 
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tiffs bad a verdict; but the court of King’s Bench being 
afterwards moved to set aside*the verdict, on account 
of a misdirection of the Judge upon tiiis point, held 
that the prescription laid in the replication was nega¬ 
tived by the evidence, and ordered a new trial (a). 

Shepherd, Best, Onsloiv, Sej*jeauts, and Troiver, for 
the plaintiffs. 

Garrow, Marryat, and Pooley, for tlie defendant, 

[Attornics, Tuijhr auJ Sutiun.] 


(a) A p.irty prescribing does Cro. KHz. 7‘22. Bui. N. 
not fail, although the prescrip- 5}).— But it is ,cs$ 9 pti.d- 
tivc right is found to be more ly necessary to prove the-,pre- 
ample than was laid. As where scripiive right to efciv. to the 
the prescription was to tether full extent to which it is claimed, 
horses in a particular place ah In Rotherham and Grefti, Noy 
et post festum Pent, anmatim, and 67, which w.'is an*action of 
the verdict found that they had trespass, the defenJ.mt justified 
used to do so in vigil. Pentecostcs, under a prescriptive right of 
in festo Penlecostes, die Lume in common on .500 acres; and it 
sept imam Penteeosfes aid pustca being found by the verdict, that. 
ad suuM libitum annuatim ; this his ancestors had released the 
finding, though larger than the right in five of the acres, it was 
prescription laid, was adjudged held that the defendant had failed 
well to support it. Johnson in his prescription. In Conyers 
T. Throughgood, Hob. b’A. So and Jackson, Clayt. 1 ‘), it is said 
where the prescription was for that a man having an acre of free- 
common for one hundred sheep, hold in a field on which there is a. 
and found for one hundred right of common cannot prescribe 
sheep and sir cows, it was held for common in the whole field, 
good. Bushwood r. Bond, because that would extend the 

Y 4 prescriptioa, 
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prescription to his pwn hod. 
Th^fore where a man has hnd 
in a common held, in pnscfibing 
for a right of common ov^r it, 
he is obliged to except his 
own land. Sir Miles Corbett’s 
case, 7 Co. 5. Hickman and 
Thorny, Freem. 211. Jn Pring 
tc Henley, Bui. N. P. 59, 
Ward B. C. held that if the 
plaintifT, in replevin for taking 
cattle, to an avowry for damage 
feasant, prescribe for common 
for ail commonable cattle, evi¬ 
dence of a right of common for 
sheep and horses only will not 
maintrin the issue ; although if he 
had a general common, and had 
prescribed for common for any 
pariieitlar sort of cattle, it would 
have been good. And in the 
hte case 6f Kingsmill v. Bull, 

9 East, 185,' it being stated as a 
custom ‘ in a manor, that the 
lord immbmorially until a divi* 
ripn of a certain, tenement into 
moieties had a hcriot, and since 
the division had a heriot for each 
moiety; it was held that the 
whole being stated as one custom, 
it was dbproved by shewing the 
division to have taken place 
within time of memory.—The 
case of Griffith t. Williams, 
Wils. 338, seems Contrary to the 
rule that prescriptions are entire 


and can neither be spl\t by those, 
who claim them nor by the oppo¬ 
site party. 'There the defendant 
prescribed for a duty, uid right 
to distrain for it, and it was held 
stifficient to traverse either of 
them i Denipp, .!. saying, “ Sup¬ 
pose a man claims a right to 
common pur ctaite de vicinage in 
A. and R. it was never doubted 
but that a traverse of the right in 
A. would be sufficient.” How¬ 
ever, in Morewood and Wood, 

4 'T. R. 157, which was trespass 
for entering S. common, the de¬ 
fendant pleaded that !>. common 
and S. green were open to each 
other, and prescribed for a right 
in both the common and the 
green. 'The replication traversed 
the right in the common only, 
and the rejoinder tendered issue 
on the right in the common and 
the green. 'I'o this rejoinder, the 
plaintiff demuned on the ground 
that the right in the green was im¬ 
material and irrelevant; but it was 
held that the prescription being 
iptire, though it was pleaded 
more largely than necessary, the 
rejoinder was proper ; and that as 
every prescription was founded 
on a grant, one could not be par¬ 
tially traversed any more than 
the other. 


HORSHAM 
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CoRAM Sir A. M‘Donald, C. B. 


Botting V. Martin. 


Monday, 
March 21, 


^pins was an action of assumpsit for not accepting ^ 

the assignment of a siiop nor taking the goods in that piainUff 
it at a valuation.—The declaration stated, that the 
plaintifT M as laMrfully possessed of a certain shop and 
premises with the appurtenances, situate at Brighton, 
that is to sat/, for the remainder of a certain term of therein, which 
years then unexpired therein, and M as also possessed of ||^“g,[tr\he 
certain goods and chattels of a large value then being by 

in the said shop and premises; and that plaintiff being evidence of a 
so possessed, defendant bargained for and agreed to year to year, 
take, and plaintiff agreed to assign to defendant the 
said shop and premises, for the remainder of the said 
term, and to sell to him the said goods and chattels 
at and for a certain reasonable price to be therefore 
paid by defendant to plaintiff. 


It appeared that at the time of the agreement 
between the parties, the plaintiff was only tenant at 
will or from year to year, with a promise of having 
a lease assigned to him which had fourteen years 
to run. 


Shepherd, 
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Shepherd, Serjeant, for the defendant, objected, (hat 
the plaintiff had no‘interest which under tliesc circum¬ 
stances he could assign. He Jiad onlv an cfjuitabh; 
interest for the remainder of the term specified in the 
lease; and even if it were supposeil that ht; <'ouId 
assign his interest as tenant from jc^ar to year, tliaf 
could not answer the description in the declaration of 
“ the remainder of a certain term of years," which evi¬ 
dently alluded to the written hiase.—lJut 

Sir A. M‘Don'Ald, C. B. lield, tliat though it was 
necessary tliat the plaintiff should have had somi' legal 
estate in the premises, w hich he was capable of assign¬ 
ing, his tenancy from year to year was of this naturt;; 
and that it sufficiently corresponded with the interest 
mentioned in the declaration, which the plaiiitiH' had 
agreed to assign (a). 

men^ofijme agreement appearing only to have been 

from yrarto Verbal, 

>ear, granted 
by parol, i» 

• Sheph&rd, Serjeant, then contended, that it was 

frauds, 29 Car. void by the statute of frauds. This was not a 
lease, but an assignment; and though there luigiit 
be a good parol demise for a term under three; years, 


(a) Item, si tenements soknt mst, le lessor avrra envers lujf 
lesses a un home pur terme de demy hriefe de least, et fe brirfe dirra, 
an, ov pur U quarter de un an, quod tenet ad terminum annorum. 
J^c. en tiel case, si le lessee fait Litt. §. 67- 


yet 
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yet no lease for any period, however short, or any 
interest whatever out of or to lands could be assigned, 
unless by deed or writing, signed by the party assign¬ 
ing, or his ^eut thereunto lawfully autliorised. 

Dest, Serjeant, aigued that the leases mentioned in 
the 3d section, as requiring to be assigned by writing, 
be intended such leases as are required by the 
1st and se<tituis of the statute to be created by deed 
or wrifing, ^liz. leases cronveying a larger interest to the 
party than for a term of tliiee years. As a lease from 
year to year could be originally made by parol, there 
was no reason why it might not be assigned by parol, 
and the words of tlie statute would bear this iuterpre- 
tatioii, which w^as clearly consistent with its general 
import. But, 

Sir A. M‘1)onali>, C. B. held that the assignment 
w’as void for not being by deed or note in writing; and 
therefore nonsuited the plaintiflT. 

JBesl, Serjeant, and Lawes, for the plaintiff. 

Shepherd, Serjeant, and Marryat, for the defend¬ 
ant. 


i Attornics, Hughes and AUtree.] 


8W 


Martin 
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Same dav. 


Martin and another v. Goble. 


In an action 

stopping up ancient lights, and for a iiui> 
houscthe dc- gance lu erecting a privy. 

ciaration stat- o r .f 

cd, that at the 

mnnnp*thc All the counts in the declaration except the 2ud 
Jliintiffwas a^vcrrcd, that before and at the time of committing 
seized in fee of the grievances therein meiitioimd, plaintifls were seized 

the dwriimfc- . , . , ' i n- > 

house, and that m their demesne as of fee, ol a certain dwelbug-housc, 
y^'hich before and at tfte time of commitiing the said 
^^*«in**" STtevances was in the possession aiul occwjmtioH of a cer~ 
temaiarcer- (am tenant Or teuanis thereof under plaintiffs; and, 
therettf untUr after Stating tlie grievances, concluded to the injury and 
app«^that prejutlice of plaiiUifTs in their reversionary e.state and 
arized'inirw ^**terest in the same. 

for the use of 

of a particular It appeared that the building in question n hich had 
Sllllt tiiHilise «tood between 30 and 40 years, and had been formerly 
bytiiTparish ^ inalt-housc, was conveyed to tbti plaintifls 

paupers and a about 7 yetiTS Skgo, ioF the USB of the inhabitants of 
poi^ed?>y the the parish of Bosham, when it ivas converted into a 
tTtake^to^e Parish workhouscji that since that time it lias 
tha^^dthS'*** inhabited by the paupers belonging to the parisli, 
the poor, nor and a pcrsoii appointed to take care ot them by tlie 
Se^kiiousc, parish officers, under the name of governor of the 
deriJwtc^*; workhouse. 

to tlie plaintiff, 

was a feta/va- ^est, Scrjeaut, for the defendant, contended, ihht 
Sd^SioS this evidence falsified the averment in Uie declaration, 

and the evi. that 

dencf. 
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that when the grievances are supposed to have been 
committed, the house was in the possession and occu¬ 
pation of a tmant or tetianis under the plaintiffs. 

Neither the master of the workhouse nor the paupers 
could be considered as tenants to the plaintiffs. They 
had no estate or interest in the house; they had no 
power or controul over it; tliey were put in and could 
be removed at tlic pleasure of the parish officers, and 
were no more tenants of this building than a gentle¬ 
man's porter is of the lodge at his master’s gate. If they 
were tenants, of what species was their tenancy ? All 
the (liff<*rent tenancies recognized by the law w'ere 
enumerated by Lord Coke (a); but to none of these 
did this pretended tenancy bear the slightest resem¬ 
blance. The supposed tenants were not even occu- 
p'ers of the house, but merely inmates; otherwise this 
absurdity would arise, that parish paupers would be 
rateable to the poor in respect of their residing in the 
Workhouse (b). 

Shepherdy Serjeant, contray allowed that thefe w'as 
not a tenancy or occupation here for all purposes; 
blit insisted that the paupers and the master Of the 
workhouse were tenants and occupiers sufficiently to 
answer the averment in the declaration. If a man 


(a) Co. Liu. 1 . 18. 43\ 55. 
188. 

(b) Rex V. St. Bartholomew’s 
Hospital, 4- Burr. S-IOS. Her r. 


St. Luke's 2 Burr. 1053. Rex v. 
I'ield, 5 T. R, 587. Rex v. Call, 
6 'T. R.S32. 


lent 
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lent his house to one or several of his friends, they 
might in a certain sefise be denominated tenants and 
occupiers of the house, though they might be turned 
out without any notice to quit. 

Sir Arciiibalu M'Oovald, C. B. said, the rela¬ 
tion of landlord and tenant certainly did not subsist 
between the plaintilfs and the inhabitants of this 
Workhouse. The (^ripples in St. Oeorge:'s Hospital 
might as well be considered tenants of that building, 
or the superior nurse or turnkey of a mad-house 
tenants of the cells in which the lunatics are confined. 
As little could a mere .servant alloAved to occupy a 
house be looked upon as a tenant. In that cas(^ 
the occupation of the servant was the occupation 
of the master. Therefore, as this house was not 
in the possession and occuf)atiou of any tenant or 
tenants thereof under the plainlills, the declaration, 
as to all except the 2d count, could not be suj)jnirted 


iftbuiiding qpjie 2d count after stating the plaintijfTs’ seisin in 
fee, without mentioning who was in posse.ssion of the 
house, went on to allege the grievance of slopping up 


Been used tor 
SO years aaa 
matt house is 
converted into 
a dwelling 
house, in iU 
new state it is 
entitled only 
tothe sane de¬ 
gree of light 
which was ^ 
ccssary to it in 
its former 
state, and the 
owner of the 
wyoinlng 
grnaada^ 


faj In an indictment for burg¬ 
lary, apartments in the king's pa¬ 
laces or in the houses of noblemen 
for their stewards, Sec. can only be 
laid to be the mansion house of the 
king or nobleman; and a bi^tding 


belonging to a public company, 
and occupied by their officers or 
servants, must be described as the 
mansion house of such company, 
liast, P. C. 500. 

the 
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tlie lights in the usual form, and concluded by averr-» wfii whic^* 
iiig, that by means of the said last ftientioned premises, 
the plaintiffs were greatly injured and prejudiced in sufficient light 
their heredttary estate and interest of and m the said purposes, if 
lust mentioned dwelling house. admittedwouid 

be enough for 

the uuUuug of 

Tfip. evidence as to the effect produced by a fence nwit. 
which the defendant had lately erected near the Work- 
house was extremely contradictory; some of the wit¬ 
nesses swearing, that scarcely any light could be ad- 
niilted through the windows; and others, that the 
house w as at any rate still as well supplied with light 
as it had formerly been when used for the purpose of 
making malt, though not piTliaps sufficiently for all 
domestic purposes. 

Sir A. M‘Donald, C. B. said it was not 
enough that tin; wdudows were to a certain d(*- 
gree darkeueil by this vvali, which the defendant Ifad 
erected on his own ground. The house w as entitled 
to the degrees of light necessary for a malt house, not 
for a dwelling house. The converting it from the 
one into tiie other coidd not affect tlie rights of the 
owners of the adjoining ground. No man could by 
any act of his, suddenly impose a new restriction 
upon his neighbour. This house had for 20 years 
enjoyed light sufficient for a malt house, and up to 
this extent and no farther the plaintiffs could still 
require that light should he admitted to it. The 
question therefore was, whether, if it still remained 
in the condition of a malt house, a proper degree 
of light for the purpose of making malt was now' pre¬ 
vented 
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vented from entering it by reason of the wall wllii<ih thli 
defeiulant had erected (a). 

The jury found a verdict for the defendant. 

Shepherd, Serjeant, Murry at, and D'Oyley, for the 
plaintiffs. 

Best, Serjeant, and Lawei, for the defend^uit. 

[Attornics, Dally and Gairm .'] 


(a) Vide Bcaley v. Shaw, 6 
feast, 208, From which it appears, 
that with respect to walir, a pre- 
Siunprivc right is acquired by 20 
years enjoyment, only to so much 
tLs has been appropriated during 


that period. 

iV. A new trial was afterwards 
granted by the court of K. B. in 
this cause; but not for a mis-di* 
rection on either of the pointr 
above mentioned. 


Crown Side. Cor. Heath, J. 


Sime Day. 


Hex V. Edward Ball. 


FT^HIS was an indictment against the prisoner dil 
45 Geo. III. c. 89, for disposing of and putting 


Upon an in¬ 
dictment for 
ntterins a 
forged bank 

lit*to’lM foim^: to »hew the prisonei’s knowledge of the note mentiooed in tlic indictment be¬ 
ing a forger^ evidence is admissible of his having a short tinrc brfore uttered another forged 
h.nv note of the same manufoctnre, and of annmber of others likcwiM of the samcmnnufactnre, 
with hit writing on the tiack ot them, having bees in circulation. 

awav 
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away a for|a:cd bank note, which purported to be a 
promissory note of the Governor and Company of the 
Bank of England, knowing the mme to he forged. 

The trial came on at tlie Summer assizes at Lewes, 
in 1807, before Heath, J. when clear proof was ad¬ 
duced, that the note in question was forged, and that 
it had been uttered by the prisoner at .East Bouni, 
on the I7tb day of June in that year;—so that the 
only remaining question was, as to his guilty know- 
ledge of the forgery. To establish this, evidence was 
offered and admitted, that on the 20th March pre¬ 
ceding, he had passed off a ^10 Bank of England 
note likewise forged, and of the same manufacture; 
and that there had been paid into the Bank of Eng¬ 
land various forg(;d notes, dated between Dec. IBOo*, 
and Mandi 1H07, all of the same manufacture, and 
having different indorsements upon them in the hand 
uriting ot the prisoner. It likewise appeared that 
when he was apprehended he had in his poj^session 
paper and implements fit for making notes of the 
same kind witli those produced. 

The jury found the prisoner ; but sentence 
was respited for the purpose of taking the opinion 
of the twelve judges as to the admissibility of the 
evidence. 

The prisoner being now brought to the bar. 

Heath, J. delivered the opinion of the judges, in 
the following address to him. 

VoL.I. Z At 
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At the last assizes you were tried and convicted 
of uttering a forged bank *note, knowing it to be 
forged. Evidence w&s given that you bad uttered 
another note, forged in like manner with that bt:- 
fore tfie jur}’, two months preceding the time when 
the note mentioned in the indictment i^s uttered; 
also that on searching tlie tiles of the fmnk, a num¬ 
ber of other notes >vcre foimil to the amount of 
about sixteen or twenty, forgetl in the same manner, 
and all indorsed with your hand writing, from whence 
it appeared that they had all been in your possession. 
A doubt arose iu my mind whether it was })roper 
that this evidence should be received ; and I 
reserved the case for the opinion of all the judges. 
After mature deliberation they are of opinion, that 
the evidence was adtnissible to prove your know¬ 
ledge that the note was forged ; and on considera¬ 
tion, there can be very little doubt of the propriety 
of receiving it. Every thing that you said or did 
was proper to be admitted, to shew your knowledge 
of the forgery; and llie circumstances were such us 
to leave no doubt in the minds of the jury, (hat you 
knew the note in question to have been forged.— 
Tl>e judge then proceeded to pass upon him the usual 
sentence of the law. 

Garrow, the Common Serjeant and Boganquet for 
the prosecution. 

GuTMy for the prisoner. 


Vide Rex v. Wylie, I New. Kcp. 92. 


Kino- 
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Kingston. Cor. Heath, J. 


Harding v. Spicer. 

A ssumpsit for work and labour.—Plea the 
jj;cueral issue to all except .£8 10a. and as to 
that ftThe plaintiff admitting the tender, took 
the money out of court, and joined issue on the non 
assumpsit.—It now appeared clearly, that the sum 
tendered was amply sufficient to cover the whole debt; 
whereupon the plaintiff’s counsel j>roposed to be non¬ 
suited. 

Heath, J. After a plea of tender there cannot be 
a nonsuit, in a case on the Oxford circuit 1, once 
permitted this to be done, but the nonsuit* was af- 
tiu'wards set aside by the court. 

S/tppherd, Serjeant, and Lawes, for the plaintiff. 
Best, Serjeant, and Marryat, for the defendant. 

[Attoritics, Carter and .Sermon.] 


It was formerly dou!)ted wlie- 
tiier there could be a noii>suit after 
payment of money into Coiir'j 
but ittseems at last fully settlwl. 


that there may. Ellow r. Callow', 
2 Salk. 5 f) 7 . Burstal p. Homer, 
7 T. It 372, Jenkins v. Tucker, 
1 H. Bl. go. Gutterirlgc f. Smith, 
Z2 2H. 


Friday, 

March 35. 

Held, tbatafter 
a plea of ten¬ 
der the plain- 
till'cannot be 
nonsuited. 
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2 H. Bl. 3/4. Hitbcock ». Tyson, 
2 Esp. Cos. 4S2 (n) Smith v. 
Vale, Ib. 60 /. Had it nut been 
for the above decision, it might 
have been supposed that, upon the 
same priucipJe, a nonsuit is not 
precluded by a plea of tender. This 
admits a cause of action to have 
existed; but, in consideration of 
Jaw, the plaintiff is nonsuited at 
Nisi Fritis, not because be has no 
cause of action, hut because he 
does not appear when called, to 
hear the verdict, and to answer the 
amerciament, to which by the old 
law he was liable in case he failed 
in his suit. 3 Bl. Com. 37d.— 
The general rule is, that upon 
every continuauce day, or day given 
over before judgment, the plaintiff 
may be nonsuited. Co. Litt. 139, 
b, Tliercforc at common law, if 
after verdict the Court gave a day 
to be advised, at that day the plain¬ 
tiff being demandabie might have 
been nonsuited; and even .since the 
stat. 2 H. 4 c. 7, he may still be 
so, for the same reason, after a 
joinder in demurrer, lb. The King 
cannot be nonsuited, because be is 
supposed to be always in Court. 
Com. Dig. tit. Pleader X. 3. And 
in joint actions against several de¬ 
fendants, the plaintiff cannot be 
nonsuited as to one of them only; 
by reason of the incongruity which 
would thence arise. Weller «. 


Goyton, 1 Burr. 358. Powell t*. 
White, Doug. 1(^. Philpot v. 
Muller. U. (»).—But 1 find no 
case establishing any other excep¬ 
tion to the rule, that the plaintiff 
may absent himself when he iv 
demandabie, and Biat bis iion-a]>- 
pearance puts an end to the suit 
The argument ah ineonvenienti, 
that if the plaintiff could be non¬ 
suited after a plea of tender, be 
might take the money tendered., 
and afterwards commence a fresh 
suit, applies with equal strength 
to tire effect of payment of money 
into Court; and in either case, the 
nonsuit might be considered |ic- 
remptory like a retraxit, and a bar 
to another action for the same 
cause. Rogers r. M'Carthy, 4 
Esp. N. P. Cas. 100'. But the 
error which such a train of reason¬ 
ing might have occasioned, is ob¬ 
viated by this determination of a 
most learned judge, who appears 
long to have entertained the opi¬ 
nion which he here acted upon; 
for in Gutteridge v. SmUh, where 
the question was as to the effect of 
paying money into Court, he is re¬ 
presented to have said, "—coming 
in lieu of a tender, it has all the 
effect which a tender would have 
had; and it u ekar that after a 
tender tlie plaintiff cannot be non- 
euited,” 2H. Bl. 377. 


GASES 



CASES 


ARGUED AND DETERMINED AT 

NISI PRIUS 

IN K. B; 

In and after Easter Terniy 
48 George III. 1808. 


FIRST SITTING IN TERM IN LONDON. 


Dry V. Boswell. 


Wednesday I 
May tl. 


A ssumpsit for work and labour, and materials 
in and about the repairs of a lighter. Plea, the 


general issue. 


There was no doubt as to the repairs being done; 
and the only question was, whether the defendant was 
liable for them. 


If tliere is an 
agreement be¬ 
tween A. the 
sole owner of a. 
lighter, andRc 
a lighterman, 
that B. shall 
work the 
lighter, and 
that the net 


equally dividec 
between them. 

The witnesses first stated, that the lighter was the 
sole property of a person of the name of Russel; 

is liable for re 

pairs done to the lighter: But if the agreement between them is, that B. in consider.ition of work 
tag the lighter shall have half her gross tarningi, this does not coustibitc a partnership, being onl' 
a node of paying B. for his labor; 

Z 3 that 
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that she was let out by him to the defendant, who 
worked her; and that the two shared her projils 
equally between them/ 

Lord Ellenborougii said, in that case the de¬ 
fendant was to be consjdered a partner, and was j<*intK 
liable for the repairs doiuj to the lij^hter. There was 
here a participation of jnoht and loss, whieli consti¬ 
tuted a partnership. 

But the ajjreement with llnssell subseijuenlly ap¬ 
peared to be this, that the »lcfendant in c.onsitloration 
of working the lighter shouhl receive half lun- across 
edniing's, and that Russell as owner should reeei\e 
the other half. 

Lord ELLENnoRoron o])sorvt'd, that this mus only 
a mode of paying the defendant wages for his labor, 
and was dinferent from a {Kirticipation of profits and 
loss; so that under thesecircuinsiances no partnership 
could be considered as existing between him and the 
owner of the lighter. 

Evidence, liowever, was afu rwards given of the dis 
fendant havnig himself oidevt'd the repairs to be done, 
and the plaintilt had a verdict. 

Garrow and JBv/land for the plaintiff. 

Park for the defendant. 


WiiA 
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H'ish V. Small, Exeter Spring 
Assizes, 1808. 

Action lor the price of tw«i bul¬ 
locks sold by the plaintiff to the 
defendant. It appeared in evidence 
that the plaintiff had purchased 
these bullocks, and afterwards put 
them to depasture u{>on the lands 
of one Woof, it being agreed that 
the profit to be made uj>oa the re¬ 
sale (after they had been fatted 
upon Woofs laml) above ./20. at 
which the plaintiff then valued 
them, should be erpially divided 
between him and Woof. 

Upon this Dumpier for the de¬ 
fendant objected, tliat Wish and 
Woof were partners, and ought 
jointly to have brought this action. 
—To this it was answered, that 
they were merely ]tartncrs in thp 
profits and that this was a mode 
of paying Woof for the pasture. 


Thompson, B. was of the latter 
opinion, and the plaintiff had a ver¬ 
dict. 

ta Easter Term following Dam- 
pUr moved the Court of K. B. 
that the verdict should be Si*t aside, 
and a nonsuit entered on the fore- 
going ground j but a rule Nisi was 
refusetl. 


So if A. is employed by B. to 
sell goods, and is to have for him¬ 
self whatever money he can pro¬ 
cure for them beyond a stated sum, 
this does not constitute a partni;^- 
ship between A. and B. as to these 
g(K»ds, and A. is a competent wit¬ 
ness to prove the contract between 
B. and the person to whom the 
goods arc sold. Benjamin v. Por- 
tcous, 2 If. Bl, 590 . 


Z4 


SECOND 
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SECOND SriTIN(iS IN TERM AT WESTMINSTER. 


Monday, 
May 16 . 


WoKDALL v'. Smith and another Sheriff oi 

Middlesex. 


An action lies 

against tbeshc- 

rilT for a false 
return to a writ 
cfft. fa. not- 
wthstanding 
the plali:;iA', 
licfoie < .'in- 
mencing the 
suit, ha'ing 
charpeO the de- 
tendant in the 
former action 
in execution. 


npHlS was an action against the ShcTiflTof Mitldle- 
sex for a false return to a >vrit of fieri facias 
sued out by the pluintifr upon a judgment against one 
Jauie.s Mason. 

The writ wa.s sued out in December, 1R07. and 
returned nulta bona. In Febrnary follovv-'ng Mason 
being^snrrendered in discliarge of bis bail in another 
action, . was chargetl in execution Ia' the present 
plaintiff. 


Park took a preliminary objection, that this action 
could not he snpportetl, as the plaintiff had already 
obtained satisfaction (#<). Having got the person of 
his debtor in custody, the debt was to be consiilered 
as extinguished. After a writ of,//.^/c/. there might 
be a writ of c«. Atf. for the residue; but the creditor 


(a) Birdr. llaDdall, 3 Burr. 1345, 


hitving 
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having once seized the body of his debtor in execu¬ 
tion, had no other process or remedy for the recovery 
of his debt. This was so strong tliat until the act of 
James I. if a defendant died in execution before pay¬ 
ing any part of the debt or damages, the judgment 
Avas considered as discliargctl. 


Lord Ellen noROUGH.— The jilaintiff’s cause of 
action accrued ujion the fal.se return to the writ of 
fieri Jacins, and cannot be defeated by any thing 
which has since taken place between him and aiiotlier 
person (a). 

On the merits, the defence was, that all Mason’s 
effect.s, consisting of hi.s household furniture and his 
.stock in trade as a publican, before the issuing of the 
Ji. fa. had been assigned to one of his creditors. A 
bill of sale was accordingly given in evidence, and 
it was proved that a servant of the assignee was im¬ 
mediately put into the hou.se; but it likewise appeared 
that Mason and his wife continued to carry on tlie 
business as usual for several weeks after; during which 
time the servant employed to keep jiossession, when 
he sold beer, put the money into the till, to which 
they had access. 

I.iord Ellenrorough. To defeat the execution 
by a bill of sale, there must appear to have been a 
bond fidcy substantial change of possession. It is a 


(a) Vide Ricltardion v. Smith, ante 277 . 


merp 


An uBigomeBt 
of penonal 
property ia 
void as agaiut 
creditors, mi. 
lest tliere be • 
complete 
change of pos- 
session; and it 
is notenough 
that a person 
is put in to 
keep posses* 
uonjouUlif 
with the assig* 
nor. 
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mere mockery to put in another person to take pcs' 
session jointly with the funner owners of the goods. 
A concurrent possession with the assignor is colorable. 
There must be an exclusive possession under the assign¬ 
ment, or it is fraudulent and void as against creditors. 

The plaintiff had a verdict. 

Garrow and Heedhiav the plaintiff. 

Park and Mar^ley for the defendants. 


Vide 13 Eliz. e. 5. Edwards v. Estwick v. CaiUaud, Id. 420. 
Harben, 2 T. R. 587. Kidd ». Meux v. HoweU, 4£ast. 1. Pruf^y 
Rawlinson, 2 Bos, and Pul. 59 , ». Bayntun, 6 257. 

Holberd v. Andenon, 5 T. R. 235. 
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FIRST srrriNGs affer term in London. 


COTHAY AND OTHRRS ASSIGNEES OF WlLsON, A 

BANKRUPT r. Murray. 

^JI^llOVEU for three boxes of indigo. 

The (|UPstion M as, whetlier there existed a good pe¬ 
titioning erciditor’s debt to support the commission. 

It nppearfed that on the 10th of January Wilson 
l)ad assigned by deed all his stock in trade ^ to a 
trustee; bat the only debt due from him,to the 
petitioning creditor arose from tlie price of certain 
good.s whicli lie had purchased on the 4th of October 
precetling, to he paid by a bill at four mouths, no bill 
having been given. 

liOrd Ellen BOROUGH. If a bill had been given, 
there would have been a gooil petitioning creditor’s debt 
on the 10th of January (a); but as the terms of the 

sale 


(fl) By 5 G. 2. C.30. § 22. Per- notes, or other personal security 
sous taking bills, bonds, promissory fur their money, payable at a fu¬ 
ture 


M'ednewlay, 
Jtiiii; 1 . 


ir ^ood* as* 
kolil lo be paM 
by 4 bill at fMW 
iiioi)tlis,anda» 
bill U Kiven, 
tlu'i'c is not a 
i!oo<i petition* 
ill!; rrcditorls 
debt arising 
IVuiii this Mie^ 
to support a 
eoniniissioii 
bankruptcy 
auitiiist the 
piirclioMcr, till 
the lour 
moiUlis iiav* 
i-xpitcd. 
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sale were not complied with in that respect, there was 
no debt to support a commission, till the time of credit 
bad expired. 

Plaintids nonsuited {a). 

Park and Gurney for the piaintilTs. 

Garrow and Marry^ for the defendant. 


[Attornies, OUhain and Mud ] 


tare day, are enabled to petition 
for, or join in petitioning for a 
commission, of bankruptcy)—as 
by 7 G. J.c. 31. they were ad¬ 
mitted to prove tbeir several and 
respective bills, bonds, notes, or 
other securities, promise or agree- 
nent i&rthe same, though payable 


at a future day, under the com* 
mission. 

(a) Vide Parilow v. Dearlove, 
4 East, 43S. Hoskins r, Duperoy, 
() East, 498 . Mussen v. Price, 4 
East. 147 . Dutton t>. Solomonson, 
3 Bos. and Pul. 582. Brooke v. 
White, 1 New Rep. 330. 


ADJOURNED. 



EASTER T£aM> 48 GEORGE ni. 1808. 


387 


ADJOURNED SITTINGS AT WESTMINSTER. 


Till- Di ke of Norfolk i\ Worthy. 

yTIOJN for money had and received, to recover 
back a deposit upon the sale of an estate. Plea, 
the general issue. 

The estate in question, the property of the de- 
Ibiidaut, was advertisetl for sale as consisting of 486 
acres of land, situate between Loudon and Brighton, 
heing about oufi mile from HorsJiamj 4 fi’Oin Crawley, 
&<*. Aiul among the conditions of sale was the fol¬ 
low ing : “ If through any mistake the premises should 
be iinjiroperly described, or any error or mis-statement 
be inserted in this particular, such error shall not 
vitiate the sale thereof, but the vendor or purchaser, 
as the case may happen, shall pay or allow a propor¬ 
tionate value according to the average of the whole 
purchase money as a compensation either way.” 

7'he sale w'as to have taken place by auction on the 
21st of December last; but on the 15th of the same 
month a written agreement was entered into between 
J. Richardson on the behalf of the defendant, and 
J. Harting who then appeared as a principal, whereby 

the 


Thnrsdajr, 
June & 


A. as theanent 
of B. tlic owner 
of a landed 
estate, enters 
into an B((rec* 
mentfor the 
sale of it with 
C., who ap¬ 
pears to act OB 
bis own ac¬ 
count, but in 
fact is the 
agent of D., 
and A. and C. 
bind tbem- 
scItcs ill a pe- 
nalty for the 
periorinance 
of the agree¬ 
ment, where¬ 
upon C.pays 
A. part of the 
purchase-mo¬ 
ney as' a depo¬ 
sit. Held mat 
upon a breach 
of the condi¬ 
tions of sale on 
the part oftlie 
-vendor, an ac¬ 
tion for money 
had and re¬ 
ceived lies at 
the suit of D. 
against B. to 
recover back 
the deposit, 
without preof 
of the money 
being paid over 
by A. to R. 
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thfc defendant was to convey tlie premises to llartin^ 
on or before the 20tli of January following, for 
^1575 to be. paid to RicliardSon on the execution of 
the conveyance ; and for the true performance of the 
agreement Kidiardson and IJarting bound tlieniselves 
to each other in the penalty of ^•'>00. A deposit was 
then ])aid by llarting to Richardson of .*100 guineas. 
The deposit being paid, Hal ting intimated for the first 
time, that lie had not. purchased the estate for himself 
but for the Duke of Norfolk. 

Various steps were afterwards taken for carrying 
the i^reement into execution ; but on the IJKh of 
January Harting informed Richardson, that the Duke 
would not complete the purcluisi*, as the estate, instead 
of being only one mile from Horsham, was between 
three and four. 

This fact being now clearly established, the plain¬ 
tiff’s*counsel contended, that it constituted a material 
variance from the particular ; so that the coiitraet of 
sale was vitiated, and the deposit was recoverable as 
money had and received. 

Pell^ Serjeant, for the defendant, first objected, that 
the action ought to have been brought in the name of 
Harting. He alone appeared as purchaser on the face 
of the agreement, and until after it had been executed 
and the deposit paid, the Duke of Norfolk's name 
had not been uicntioued. Hurting therefore was to 
be considered as the firincipai. Against him only, and 
not gainst the Duke an action to recover the penalty 

would 
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would have lain, had a proper conveyance been ten¬ 
dered and refused. 

Lord Ellenborough. On the agreement Kart¬ 
ing only may be liable; but the question here is, 
wliose money was paid as a deposit? If it was the 
money of a principal paid through the medium of an 
agent, it may be recovered back by the principal upon 
the contract uinler which it was paid being rescinded. 
1 therefore think that the action is rightly brought in 
the name of the present plaintiff. 

PeU, Serjeant, next urged that as there was evidence 
of only a part of the deposit being paid over to 
AVorthy, the action would not lie against him, but 
ought to have been brought against Itichardson. 
And he relied upon liurrough v. Skinner, 5 Burr. 
20.39. where it was held, that the auctioneer is liable 
for the deposit where the bidder has sufficient reason 
not to proceed. 

Lord Ellenborough.— If proof were necessary 
that the money had been paid over to tlie defendant 
the evidence given would be insufficient. The deposit 
is not to be split into portions, and Richardson would 
still be considered as the depositary. But it seems to 
make no difference, whether it was actually paid over 
or not. Richardson here acted completely as the 
agent of the defendant. Therefore when the deposit 
was lodged with the agent, this was in law eo iristatUi 
a payment to the principal. 





If it i* provi* 
jed by condi* 
tions of sale, 
that ouv mor 
or mts-statC' 
Bent ip the 
particular shall 
not vitiate tiie 
sale, bbt that 
an allowance 
shall be made 
for it in the 
pnrclu'ie-ino- 
Bcy, tliis will 
be extended 
only to any 
error or min- 
statemont in¬ 
serted through 
ignoranre oi 
inadverteiiey, 
and the sale 
will still be vi¬ 
tiated by a 
mis-statement 
introduced 
■with a s lew to 
raise the appa¬ 
rent value of 
the premises. 
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Petl^ Serjeant, then addr^sed himself to the merits 
of the cause, and insisted that the fffFect of the inis- 

ta 

description was saved by the condition, which pro¬ 
vided that no eiTor or inis-slatcnient should vitiate the 
sale. 

Lord Ellf.nbokoi oh, saitl, in eases of this .soil, 
he should always require an aiiqtle and substantial 
perlbrinarire of the particulars of sale, unless they 
were speeifically tjiialified. Here Iht'rc was a clause 
inserted proAidiiig* that an error in the description of 
the premises should nut vitiate the sale, but an allow¬ 
ance should be made for it. This he conceived was 
meant to guard against iminteiitional t'rrors, not to 
compel the purchaser to complete llu* eoutraet if he 
had been designedly misled, llis lonlship therefore left 
it to the jiirj', whether this was merely an erroneous 
mis-statement or the inis-desrription was wilfully 
introduced to make the lautl appear more valnahle 
from being in the near neighhonrliood of a borough- 
town. Ill the former case the eontiact remained in 
force; but in the latter case the plaintiflT was to be 
relieved from it, and was entitled to recover back bis 
deposit. 

The plaintiff had a verdict. 


In tlie ensuing terra PelU Serjeant, moved for a 
new trial in this case, both on the ground that tb(^ 
action should have been brought in the name of Hart^ 
ing, and that it should have been brought against 

Richardson; 
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Hichardson; biitrtlie judges were all of opinioii^^ that 
tlie deposit was to be considered the money of the 
Duke of Norfolk, and that being paid to the agent 
of the defendant it \ia,s money had and received by 
the latter to the plaintiff's use. 

They therefore refused a rule to shew cause. 

Garrow and Gurnetf for the plaintitT. 

Pell^ Serjeant, and Com^n for the defendant. 

[Attoniic', tAvlon and mehardtim.l 


Vide Giles w. Edwards, 7 *0“ Robcrdcaii, Peak. Caj. 
T. R, 181. Flureau w. Thorn- 120. Ben-y v. Young, 2 Esp. 
hilh ‘>2 Blaok. Rep. 1078. llau- C'as. 640. . 


Wi.snAW V. Barnes. 

/COVENANT for not laying the stipulated qiian. 

lity of dung upon certain land demised by the 
plaintiff to ti*e defendant, Elea, performance in the 
words of the covenant. 

On the part of the defendant a witness was called, 
who appeared to be a sublessee of that part of the de¬ 
mised premises, the proper cultivation of which he 
was adduced to prove. 

V 0 I 4 . L A a Garrow 


Same Day. 


In anaction at 
thcMiitofa lea* 
sor aicninat liia 
leaaee, for nut 
cultivating a 
farm according 
to cnvcnaiiU 
(mthdt'cd in 
tlic indenture 
(if lease, a sub¬ 
lessee of part 
of tlu piemiMS 
ia a competent 
witiicsatopruve 
performance of 
the covenants 
on the part of 
the defendant. 
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mr. 


Garrow objected that the witness was interested, 
as he might be under covenants to the defendant to 
lay a certain quantity of dung on the part of the 
premises he occupied, and would at any rate be 
liable for not cultivating this part in a husbandlike 
manner. 

Lord Ellcxborol'gji held, that the objection did 
not go to I lie competency of the witness, however it 
might affect his credit. 

The defendant had a verdict. 

Garroiv and Roberts for the plainlitl. 

Park and Curwood for the defendant. 


[A.tton)i«s, n'hithau} and XVald.] 


ride Peak. Law/Er. 2d ed. 144, 


Farebrothkr 
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Farf.brother V. Ansley and another, late 

Sheriff of Middlesex. same Day. 


T his was an action of assumpsit on a promise to in- TbcMwnoim. 

• * , plied proinuc 

(leninity the plaintiff in the sale of certain ffoods on the port of a 

, , . • 1 .1 1 /. t ° Sherifl to in- 

takcil 111 tJXt'CntlOlJ by the dofeildailts. .lomnif) an auc¬ 

tioneer wko 


The th claration, after statinj^ a writ oijierifacias to 
have been sued out by C. Tomkins, requiring the 
Sheriff of Mithllosex to levy 303/. l/is. besides poiind- 
ag<.‘ on the goods of .1. P. Auborey; that a warrant was 
made by the defendant as such Sherifl' to T. Watkins 
to levy under the Avrit, and that Watkins had seized 
and takt'ii certain goods and chattels as and for the 
goods and chattels of the said.I. P. Aubercy, alleged 
tliat in considt'ration that the plaintifl'at the special in¬ 
stance and request of the defl-ndants would, in the 
M'ay of his profession and business of an auctioneer, sell 
and dispose of the said goods and chattels so seized and 
taken in cxi.'cution as aforesaid, the defendants under¬ 
took to save him harmless and keep him indemnified 
from and against all damages, costs, charges, and ex- 
pences which he might sustain or be put unto for and 
on account of his so selling and disposing of the said 
goods and chattels- The declaration then averred that 
the plaintiff diil sell and dispose of the goods, and 
after assigning a breach in the common form for not 


sells j;oa(U 
seized under a 
fi.fa, when em¬ 
ployed to do so 
by the sheriff’s 
officer towhom 
the warrant 
was directed, 
and the plain¬ 
tiff’s attorney 
in tlie originid 
cause, although 
tiic Sheriff cer¬ 
tified to Uie ex¬ 
cise office that 
he himself had 
seised and so/d 
tlu'goodt, and 
he ill fact re¬ 
ceived his 
poundage from 
the produce of 
the sale. And 
if an action of 
trespass is 
brought by the 
owner of the 
eoods against 
the auctioneer, 
the sheriff and 
others, all the 
daniagesawurd- 
rd in which are 
levied upon the 
auctioneer 
alone, be has no 
action for a 
contribution 


against any of 

his co-detendants. 

Q. Whether if the Sheriff hud himself aclnally employed and directed the auctioneer to sell the 
goods, there would have been uu implied promise ot indemuity / 

A a 3 iuilcmai- 
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indeiniiifyiiig, stated that an action of trespass was 
brought jointly against him, the defendants, and T. 
Watkins by J. Bland*, who claimed to he the real 
owner of the goods, in which action Bland, recovered 
aAerdict for .‘Jflo/. 5.v. {'hL, and that thewlioleof this 
snin, together with the Slierifi”?. poundage, &t‘. was 
levied upon the goods of the plaintiff. There were 
several other special counts in liie <ieclaration, laying 
the promise of indemnity ditferent ways; and the usual 
money counts,—Plea, the general issue. 

Ill thiscaseall the judicial proceedings set forth in the 
declaration were, admitted on the part of the d«:fen- 
dants, and it was not contended on the part of the 
plaintiff', that Ihcro had been any fxpress promise by 
the defendants or their agents to iudemuify him. 
The only question, therefore, was, whether, under the 
circumstances, the defendants were liable upon an im¬ 
plied promise to make good to the plaiutili' the da¬ 
mages* which had been levied upon him at the suit of 
Bland, or any proportionate part thereof. 

The plaintiff was employed as auctioneer or broker 
on this occasion, not by the sheriff, but by the attorney 
W'ho sued out the Ji. fa, in the cause of Tomkins v. 
Auberey, and the shtiriff’s officer to whom the warrant 
under it had been directed. 

I’o prove that the defendants had aidnully sold the 
goods by the plaintiff as their agent, the principal evi¬ 
dence was a catalogue of the goods returned by the 

plaintiff 
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plaintiff to tlie auction clepartineiit in the excise office, 
M’ith the following cerliticate indorsed upon it— 


“ I certify that the goods and chattel,s mentioned in 
this catalogue were seized hy me as the property of J. P. 
Aubercy, by virtue of flis Majesty’s writ of fierifachiSy 
at the suit of (J, Tomkins, to levy 10^. besides, 

&c.; and that 1 have sold Ihe same for 13#. 

Dated the 241h day of January, lliOG. 


(L. S.) 


.loilN Ansley, ^ 
Tfios. Smith, > 


Sheriffs.” 


U 


It likewise appeared that out of this money the de- 
fendanls had received 14/. for their poundage, and 
that tii<‘y had taktm a bond of indemnity from Tom¬ 
kins’s attorney and another person before the sale of 
the goods. 

Lord Ellenborouoh, soon after the plaintiff's 
case was opened, expressed great doubts whetfier the 
action could be supported; as according to the case 
of Merryweather v. Nixan («), there was no contri¬ 
bution among joint wrong doers, where there was a 
judgment against them jointly, and ail the damages 
were levied against one of them ; nor even supposing 
that the plaintiff had been employed by the defendants, 
did it follow that they were bound to indemnity him;, 
since a promise of indemnity was not to be implied if 


(a) 8 T. R. 186', 
A a 3 


one 
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one man committed a trespass at the request of an¬ 
other. 

■ParA;and Marri/nt maintained, that thona;h perhaps 
the piaintitf could not recover as for a contribution 
under the conr»t for money paid* tlic law certainly 
raised a promise on the j)art of the defendants to in¬ 
demnify him against the consequences of what ho had 
clone as their agent. If the seizure and sale of the 
goods had been knowm at the time to be a trespass, 
the matter would have been otherwise, and even an 
express promise to indemnify would have been illegal 
and void. But the distinction here was, that when the 
plaintiff was employed as auctioneer to sell the goods 
they were believed by both |)arties to be proj)erty 
of Aiibcrey.and it was considered to lx; the duty of the 
sheriff to levy the money upon them in u})edicnce to 
the Kings writ. I’lierefore there was nothing illegal 
in the defendants retaining the plaintiff as an auctioneer 
to sell the goods;—the consequence of wliicli was an 
implied promise on their part to save him harmless 
against the consequences of any thing he did in the 
course of that employment. The practice of the 
sheriff in cases of this, kind taking bonds of indemnity 
fthe validity of which had never been questioned) 
marked the difference between acts which might 
eventually turn out to he trespasses, and acts which 
were perceived to be such before they were committed. 

The trial was allowed to proceed; but no evidence 
being given of the defendants having employed the 
plaintiff to sell the goods,—— 


Lord 
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Lord Ellbnborough, when he rame to sum up, 
observed, that the action now a^ppeared to be brought 
by the plaintiff to be indemnified against the conse¬ 
quences of his own blunder. The sherifl’must answer 
as the superior to the party who sues, and to the party 
wliosc goods aie^ken. But the difference is every 
thing between the relation in which he stands to stran¬ 
gers, and the relation which subsists between him and 
his own instruments of office. They say he is liable to 
them for the (‘ous< (|uenc.es of their acts. No; they 
are liable to him. This is a complete inversion of 
liability. The certificate produced only shews that 
the sheriff adopted the sale by the auctioneer, as to the 
public, not that he made himself responsible for the 
acts of the individuals concerned inter se. The bond 
of indemnity taken by the sheriff was likewise quite 
collateral; and afti r he t< ok it lie had not a whit less 
of claim against those who had involved him in the 
<re.spass. If the damages recovercii by Blamf liad 
been levied upon tlic slieriff instead of Farebrother, 1 
want to know why lie luiglit hot have sued his bound 
bailifi' by whom the goods of Bland hud been tor- 
tioiisly seized? Jf 1 order my servant to turn out a 
horst^ trespassing on my field, and he turns out horses 
agisting there, i may be. lialile to others for the conse¬ 
quences, hi t not to iiim. This likewise is a question 
between master and man.—J\either an express nor 
impiu'd promise of indemnity appears to support the 
plaiutifi 's demand. 

Verdict for the defendants. 


A a 4 


Park 
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Park and Marryat for the plaintifl*. 
Garrow and Itcadcr for the defendants. 


[4ttoruie«, Maddock ami SiutlA.} 


^^'he^e a pci'iion lias been in- 
iliicccl i-piorantbj to commit an 
illegal act, an express promise of 
iiiilcnniity lias been Itch! to be 
valifl. Fletcher v, Harentt, 
Iliitt, 55. But an express pro¬ 
mise to iiideiunify a person against 
that which from the nature pf bis 
office be must be taken to have 


been conscious was against law, 
is void. Martya r. Blitlmian, 
Yelv. 197 . 1 have not been able 
to find any case deciding how 
far a promise of indemnity will 
he implird, where one ignorantly 
commits a trespass at the retiuest 
of another. 


Friday,Junto. BOWRY V. BkNNET, SPINSTER. 

If articles of A 88UMPSIT to recover the value of certain clothes 
awomau*ofu!e fumishcd l»y thc piaiutiiT to the defendant.— 
Plea, the gejteral isme. 

cover their va¬ 
lue although 

ti*ewa*^onfe dcfcncc sct lip was, that the defendant was a 

ofua^pureha* woinau of the town ; that this was well known to the 
ftrni”heTthem plaintiff, and that the clothes in question were for the 
enSic TerV” purposc of enabling the defendant to carry on her 
h^expe^dm husuiess of prostitution. 

be piiid from 

her prostitu- The cvideiice to bring home a knowledge of the 

defendant’s 
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dbfeiiflant’s way of Jife to the plaintiff, was very 
slight; and 

Lord Ellenborouoh said, it must not only be 
shewn that he had notice of this, but fliat he expected 
to be jiaid from the profits of the defendant’s prostitu¬ 
tion, and that he s^id the clothes to enable her to carry 
it on, so that he might appear to have done something 
in furtherance of it. In that case the contract was 
corrupt and illegal, and such as could not be enforced 
in a court of justice ; but it was not to be considered 
of this description from the mere circumstance of the 
dcfen<lant being a prostitute, even within the plain- 
tifl'’s knowledge. 

The plaintiflTiad a verdict. 

Oarrow and —— for the plaintiff. 

Park for the defendant. 


[Attornit!i«, Steplutuion and Sheppard.] 


So it is no bar to an action for 
the use and occupation of a lotlg- 
ing, that the defendant was an 
infant and a prostitute; “as 
both an infant and a prostitute 
must have a lodging." Crisp. 
V. Churchill, 1 Bos. & Pul. 340. 
And an action may be maintain¬ 
ed against a female of tliis de¬ 
scription tor the amount of a 


washcnvonian’s hill, although it 
should appear that the articles 
washed consisted principally of 
expensive dresses and gentlemen's 
night caps. Per Bullbr, J. 
“This unfortunate woman must 
have clean linen } and it is im¬ 
possible for the court to take 
into consideration which of these 
articles were used by the defend¬ 
ant 
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ctissiott is essentially necessary to the truth of history 
and the advancement of science. That publicsiiou 
therefore I shall never bonsider as a libel, which has 
for its object, not to injure the reputation of any 
individual, but to correct misrepresentations of fact, 
to refute sqfjhistical reasoning, to expose a vicious 
taste in literature, or to censure what is hostile to mo¬ 
rality. 

The cross examination accordingly proceeded. 


3 n action fi»r 
bel, if srpa- 
2pai«afe»of 
I libel are to 
jrtoiit in one 
at of the de- 
ratioti, tbey 
4 it tobede- 
jbedavaepa- 
sanddis* 

2 t from each 
er. 


When the libels came to be read, an objection was 
taken to the first count for a variance. It was averred 
in this count, that the defendant composed and print¬ 
ed a libel, “containing therein, the, false, scanda¬ 
lous, malicious and defamatory words and matter 
following of and conceraiiig the said plaintiflT in his 
aforesaid trade and business, that is to sav, kc.” 
The libel was then set out, which, after some sen¬ 
tences GOiitaiiiing a mock panegyric upon a poem 
supposed to have been lately published by the plain¬ 
tiff, appeared on the record with proper imieiuios 
as follows. “ Not to tire your numerous rt:aders 
with needless prolixity, I proceed to the inagniliceiit 

“ POKM. 


“ There was a little maid 
“ And she was afraid, 

“ Her sweet heart would come to her, 

“ She bound up her head 
“ When she went to bed, 

“ And she fastened her door with a skewer. 
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** Jiut, sir, a truce to trifling, &c. 

In the book itself, iinincdiately after the doggerel 
verses, tiiere were these Latin words, which were 
omitted by the pleader in drawing tha declaration: 

Dixiti ego vohis Atticam quondam irtesse elegan* 
tiam ? 

Lonl Ellenborough said, the libel was here set 
out as if it wore an entire and continuous part of the 
book from whi(;h it was taken. But in fact it con¬ 
sisted of two separate and divided parts.of the book. 
Tlje tieclaration proposed to do one thing and did 
amdlier. The more correct way would have been 
to have said; “m a certain part of u'hich said libel, 
there mis and is contained &c., and in a certain other 
part of v'hich said libel, there was ami is contained 
tjr.’’ However, in this instance the sense was not 
altercil by the i)assage omitted; if it had, he'should 
have directed a nonsuit. 

The .'Id count, framed like the first, was for a li¬ 
bel contained in another number of “ TAc Satirist,'" 
])rofessing to offer certain strictures upon the article 
above mentioned, and set out the following sentence: 

My sarcastic friend, by leaving out the repetition 
or chorus of Mons. T’s. poem, greatly injures the 
tout ensemble, or general and combined efiect.” in 
the book itself it ran, “ My sarcastic friend mopox, 
by leaving ml 


isc 


It 
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Altlioneb it ii 
lawful for an 
Eiithor to ani- 
jaadvert npon 
the conduct of 
^ bookseller in 
vnblishing 
oooksof an im¬ 
proper ten¬ 
dency, it is ac¬ 
tionable iaififly 
to impute to 
liira the publi- 
isalion of any 
immoral or ab¬ 
surd literary 
production. 


It bcin^ objected that the omission of tlie iiaino of 
the person alloded to, materially altered the iiieau- 
iiig of the sentence,- 

Lord Ellenboroogh declared himself of the same 
opinion, and held that the plaintifi' was not entitled 
to a verdict upon the 3d count. 

On the part of the defendant it was allowed, that 
the plaintitf had not published the poem imputed to 
him; but it was urged that this was intended us a 
just specimen of his publications. 

, liOrd Ellen BOROUGH however infonned the jury, 
that it was certainly actionable gravely to impute to 
a bookseller having published a poem of this sort, to 
which he was a stranger; as the evident temlency 
of the unfopnded imputation was to hurt him in his 
business, 

The plaintiff had a verdict with <me shiUing damages. 

Topping and ReadeVt for the plaintiff. 

Garrow, for the defendant. 


[Attomies, Afoorv aad >Sla&n.] 


In a case decided 'at the sit- connected with Tabbart v. TvpptXt 

tings after Trinity [term, but it may be convenient to intro- 

wbicb, from its being intuoately dace here, jU>rd Ex-z-enbo- 

EOVQH 
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XOUGH held, that it is not libel¬ 
lous to ridicule a literary com- 
position, or the author of it, in as 
far as he has rinhodied Utitself 
with his work; and that if he 
is not followed into donjestic life 
for the purposes of {lersonal slan¬ 
der, he cannot maintain an action 
for any damage' he may suffer in 
consetpience of being thus t endered 
ridiculous. 

Sir John Carr, Knt. v. Hood 
and another. London Sittings 
after T. T. 48 Geo. Ill. 

The declaration stated, that 
the jilaintiff, before the publish¬ 
ing of any of the false, scanda¬ 
lous, malicious, and defamatory 
libels thereinafter ntentioned, 
was the author of, and had sold 
for divers large sums of money, 
the respective cttpyrigiits of di¬ 
vers books of him the said Sir 
John, to wit, a certain book 
entitled “ The Stranger in 
France," a certain other book, 
entitled “ A Northern Sum¬ 
mer," a certain other book, en¬ 
titled “ The Stranger in Ire¬ 
land,'' S(C, which said books 
had been respectively published 
in 4to. yet that defendant in¬ 
tending to expose him to, and 
to bring upon him great con¬ 
tempt, laughter and ridicule, 
falsely and maliciously published 
a certain false, scandalous, ma¬ 
licious, and defamatory libel, 
in the form of a book, of and 
concctoiDg the said Sir Jobs, 


and of and concerniog the said 
books, of which the said Sir 
John was the author as afore¬ 
said; which same libel was en¬ 
titled " My Pocket Book, or 
Hints for a,Ryghte Merrie and 
conceited Tour, in quarto, to be 
called The Stbangbr in Ibs- 
LAND IN 1805, (thereby allud¬ 
ing to the said book of tbe said 
Sir John, thirdly above mention¬ 
ed,) by a knight errant (there¬ 
by alluding to the said Sir 
John),” and which same libel 
contained therein a certain false, 
scandaluus, malicious, and de¬ 
famatory print, of and concern¬ 
ing the said Sir John, and of 
and concerning the said books of 
the said Sir John, 1st and 2dly 
above mentioned, therein called, 
“ Frontispiece f' and entitled 
“ The Knight (mesming the said 
Sir J(dm) leaving Ireland w’lih 
Regret," and cuntaimng and 
i-eprescnting in the said print, 
a certain false, scandalous, and 
malicious, defamatory, and ridi¬ 
culous representation of tbe said 
Sir John, in the form of a man of 
ludicrous and ridiculous Bppear- 
un«e, holding a pocket handker¬ 
chief to his face, and appearing 
to be weeping, and also contain¬ 
ing therein, a certain false, ma¬ 
licious, and ridiculous represen¬ 
tation of a man of ludicrous and 
ridiculous appearance, following 
the said r(^rescq)tati6n of the said 
Sir John, and representing a 

■iaii| 
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man lotd«d with, and bending wbfcb the said Sir Jobn was the 

und^ the weight of' three large author, containing an account 

hooka, <«e of them haring the of a tour of him the said Sir John 

word Baltic,” printed oif the through part of Scottand, which 

badi thereof, &c. and a pocket but tor the pidiU^ing of the said 

handkerchief appearing to be fiilse, scandalons, luaiicioas, and 

held in one of the hands of the defamatory libels, be the said 

said representation of a man, and Sir Jobn would, could, and 

the comers thereof appearing to might have sold^to the said Sir 

be held or tied together, as if Richard Philips for the said last 

containing something therein, mentioned sum of money, and 

with the printed word " Wtair the same remained wholly un« 

robe,” depending therefrom sold and undisposed of, and was 

(thereby falsely, scaitdalonsly. greatly depreciated and lessened 

and maliciously, meaning and in value to the said Sir John.— 

intending to represent, for the Plea, not guilty, 
purpose of rendeiing the said Lord KLi.E:rBORou6H, as the 
Sir John ridiculous, and expos* trial was proceeding, intimated 

ing him to laughter, ridicule, an opinion, that if the hook piib- 

and contempt, that one copy of lished by the defendant only ridi- 

the said I at mentioned book, of culed tiie plaiutitt' as an auUior, 

the said Sir Jobn, and two co- the action could not be maintain* 

pies of the said book of the said cd. 

Sir John 2dly above mentioned, Garrow for the plaintlif al- 
were so • heavy as to cause a lowed, tl<at when bis client came 

roan to bend under the weight forwanl as an author, he sub- 

tkereof, and that his the said Sir jeeted himself to the criticism 

John’s wardrobe was very small, of all who might lie disposed to 

and capable of being contained discuss the merits of bis works; 

in a }K>cket handkerchief,) and but that criticism must lie fair 

which said libel also c*ontained, and liberal; its object ought ‘to 

&c. &c. 'llie declaration con* be to enlighten the public, and 

duded by laying as s|)ecial da- to guard them against the sup- 

mage, that the said Sir John had posed bad tendency of a parti- 

been prevented and hindered cuiar publication presented to 

from selling to Sir Richard Phi- them, not to wound the feel- 

lips, Knt. for a large sum of ings and to ruin the prosjiects 

money, to wit, 600l., the copy- of an 'individual. If ridicule 

right of a certdn book or work was employed, it should have 

of him the said Sir John, of some bounds. While a liberty 

was 
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was granted of analizing fte. 
rary productions, and pointing 
out their defect, still he must 
be considered as a libeller, whose 
only olyect was to hold up an 
author to the laughter and con¬ 
tempt of mankind. A man 
with a wen upon his neck per¬ 
haps could not complmn if a 
surgeon in a scientific work 
should minutely describe it, and 
consider its nature and the means 
of dispersing it; bur surely he 
might support an action for da¬ 
mages against any one who 
should publish a book to make 
I'.iin ridiculous on account 
of this infirmity, with a 

caricature print as a frontis¬ 

piece. The object of the book 
published by the defendants 

clearly was, by means of immo¬ 
derate ridicule to prevent the sale 
of the plaintiff’s works, and en¬ 
tirely to destroy him as an 

author. In the late case of 
Tipprr x\ Tnbart, his lord- 
ship had held that a publica¬ 
tion by no means so offensive 
or prejudicial to the object of 
it, was libellous and action¬ 
able. 

Lord Ki.LEVBoitouGif. In 
that case the defendant had 
fahsely accused the plaintiff of 
publishing what he had never 
published. Here the supposed 
libel lias only attacked those 
works of which Sir .Tohn Carr is 
the avowed author; and one 

VoL. 1. B 


writer in exposing the follies anef 
errors %f another may make usr 
of ridicule, however poignant. 
Ridicule is often the fittest wea¬ 
pon that can Be employed .for 
such a purpose. If the reputa¬ 
tion or pecuniary interests of the 
person ridiculed suffer, it is dam- 
uum absque iiyuru/^ Wher.: is 
the liberty of the press if an 
action can be maintained on such, 
principles f Perhaps the plain¬ 
tiff’s Tour fhroiigli Scotland is now 
uns.'tleable; but is,he to be in¬ 
demnified by receiving a compen¬ 
sation in damages from the person 
who may have opened the eyes 
of the public to the bad taste 
and inanity of his compositions.^ 
Who world have bought the 
works of Sir Robert Kilmer after 
he had been refuted by .Mr.. 
1 .ocke ? but shall it be tlmt 

he might have sustained ,an ac¬ 
tion for defamation against that 
great philosopher, who was la¬ 
bouring to enlighten and amelio¬ 
rate mankind ? We really must not 
cramp observations upon authors 
and their works. They should 
be liable to criticism, to expo¬ 
sure, and even to ridicule, if their 
compositions be ridiculous; other¬ 
wise the first who writes a book 
on any subject will maintain a mo¬ 
nopoly of sentiment and opinion 
respecting it. 'I'his would tend 
to the perpetuity of error.—Re¬ 
flection on personal character .is 
another thing. Shew me an at¬ 
tack 
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tack on the moral character of pais tlicir judgment upon them 
this plaintiflT, or any attack upon —to censure them if they be cen- 
his cliaracter unconncctdli with surable, and to turn them into 
hb authorship, and I shall be as ridicule if they be ridiculous, 
ready as any judge who ever sate The critic does a great service 
here to protect him; but I can- to the public, who writes down 
not hear of malice on nccount any vapid or useless jiuhlkation 
of turning bb works into ridi- such as ought never t : havr ap- 
cule. peared. lie chock the (ii^bcini- 

The Counsel for the 'plaintifT na.ion of bad ta to. aud prc''fnis 
still complaining of the unfair- people from wa tiiig b<,:Ii their 
ness of this publication, and par- time and money upon tradi —I 
ticularly of the print afliscd to speak cf fair and candio ciiti¬ 
lt, the trial proceeded. cism ; and this evi ry one ha. .a 

'Ihe Al*i>rna/ Gnural having right lo publi !i. although the 
addressed the jury on behalf of tlie author may "UiTcr a loss from it. 
defendants— t'uch a 1o.js the iaw dots lut 

lajrd Ki-Lr.NL'UiouciH said, comider as an injury ; becau.se it 
Everyman who , ublisluvi a book i. a Iot.s which the party ought 
commit himself to the judginciu to .sustain. It is in short the los.s 
of the public, and any one may of fame and profits to which he 
comment upon his performance, whs never entitled. Nothing 
If the commentator docs not s.en can be conceived more threaten- 
asidfc from, the work, or introduce ing to the liberty of tlie pre;., 
fiction" for the piirpasc of con- tlwn the species of action befor# 
demnation, he exercises a fair and the court. \\ e ought to resist an 
legitimate right. In the present attempt against free and liberal 
case, had the party w riting the criticism at the threshold.—'I'hc 
criticbm followed the plaintiff into CiiiKt- .Iustici-. concluded by di¬ 
domestic life for the purposes of reeling the jury, that if the writer 
slander, that would have been of the publication complained 
libellous; bat no passage of this of had not travelled out of the 
sort has been produced, .uid even work he criticised for the pur- 
thc caricature docs not affect the pose of slander, the action would 
plaintiff, except its the author of not lie; but if they could dis- 
the book which b ridiculed, cover in it any thing personally 
The works of this gentleman slanderous agauist the plaintifi', 
may be, for aught 1 know, very unconnected with the works he 
valuablebut whatever their had given to the public, in that 
merits, others have a right' to case he had a good cause of ac¬ 
tion 
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tion, and they would award him 
damages accordingly. 

Verdict for the defendants. 


So» though it is an aggravated 
misdemeanor to publish an invec¬ 
tive against judges and juries with 
a view to bring into suspicion and 
contempt the administration of 
justice in the country, still it is 
lawful with candour and decency 
to discuss the merits of the verdict 
of a jury or the decisions of a 
judge. 

Jlrri, While and another. Lon¬ 
don Sittings, after K. T. 48 (.ico. 
ill. Cor. Gkosk, .1. 

This was an information filed 
by the Attorney (Jenera! against 
the proprietor and printer of a 
Sunday newspaper, called The 
Indt’pcndrnf Whig, for a libel 
upon Mr. Justicl Li-, Hi.a.vc 
and the jury before whom the 
captain of a merchant ship had 
been tried for murder, at the Old 
ikiley. 

'I'he libel affirmed the prisoner 
to have been guilty of murder¬ 
ing one of his crew, and in a 
gross and abusive style censured 
the judge and jury for acquitting 
him. 

It was contended, on the part 
of the defendants, that every 


one has a right to canvass the 
proceedings of courts of justice, 
and that the article complained 
of was a fiiir* exercise of that 
right. 

(tkosr, .1 . said, it certainly 
was lawful with decency and 
candour to discuss the propriety 
of the verdict of a jury or the 
decisions of a judge, and if the 
defendants should be thought to 
have done no more in this in¬ 
stance, they would be entitled 
to an acquittal; but on the con¬ 
trary, they had transgressed the 
law, and ought to be convicted, 
if the extracts from the news¬ 
paper set out in the information 
contained no reasoning or dis¬ 
cussion, but only declamation and 
invective, and were written not 
with a view to elucidate the 
truth, but to injure the charac¬ 
ters of individuals, and to bring 
into hatred and contempt the 
administration of justice in the 
country. 

'J’he defendants were found guil¬ 
ty on this and a similar informa¬ 
tion, and sentenced to three years 
imprisonment. 

Vide M‘r)ougal r. Claridge, ante 
'267, and the cases there referred 
to. 


B I> 2 
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Wednesday, 
June 8. 


Kurcuell V. Hornsby. 


An action on 
the rase in the 
nature of Maste 
lic.H at the suit 
of a landlord 
against bis 
tenant for acts 
done b> the 
latter while 
hoidtne o\cr 
afier the expi¬ 
ration ,;i‘ a no¬ 
tice to quit. 


^HIS was an action on the case in the nature of 
waste, for an injury to plaiutitl'in his reversionary 
estate and interest in a house and garden sit Parson’s 
Green. The declarsdion stated, thsit while the defeml- 
ant possessed the premises as tenant to tin* ])laintiir, 
and while the reversion thereof hehinged to the plsiin^ 
tijfT, the defendant did thesevend su ts complained of. 


It apjiesired in evidence that the tleftaidant holding 
as tenant from year to year, liad, al Miehaeliuas 1807, 
received a notice to (jiiit at the following l/.idy-day, 
and that several of the ac ts of waste dt^scribed in the 
declaration Iiad been eommittecl after the ‘ioth of 
March, 1808. 


7’ar/c conteniled that for these the plainlilf’s remedy 
was trespass and not case. The lenaucy dfdenuined 
when the notiee to cjuit expinsl, and the relation of 
landlord and O-nant then ceased to exist between the 
parties. After that jieriod it was impossible that the 
plaintifl'shouUl be injured in his reversionary estate 
and intei-f st; lor there being no term or particular 
estate subsisting, there could be no reversion. 

Lord Ellen BOROUGH.— 'While the pos.session re¬ 
mained in the tenant, the landlord may be considered 
as entitled to the reversion; and although the landlord 
might have treated the tenant holding over after the 

expiration 
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EXjlimtion of a r^j^ular notiru to quit as a trespasser, 
it does not follow lliat he iniglil not waive tlte trespass, 
ami bring tlie pre.'ieiit action. 

The cause was afterw ards referred. 

(Harrow and Comyti for tlie plaintitl*. 

Park and Jervis for the defendant. 


rule r'obb V. Stoke, 8 Fasts, Cas. 2.1,1.—Souhby r, Neving, 
358.—Wright i;. Smith, Ksp. t) l’,a.st. 310 


S\MOM>S IK CaKK. 


Same day. 


A SSUMPSIT on tlie. wan-antry of a horse. The de- i;c“"airof 

' imi ill f)ir> r'lmiirimi iVtI’ltl— Plea, the 

and at an t-n- 


claration was in the coniinon form 
general issue. 


tire pricr, a 
horse belonging 

'^Phe witness, to prove the contract, stated that he iLf uSnSg 


was an agent for the sale of horses; that he sold this 

horse of the d(?ftmdant, aiul another belonging to a sound, a. 

, I • .ii . cannot main- 

third person, to tlui plauitiff at the same time, at an tain assumpsit 
entire price of GO guineas, and that he warranted both th“‘Slsiind“^ 


to he .sound. 


lu'ssof thehorie 
wliii'li belonged 
to the latter, 
declariugas up¬ 
on a sale of one bone; since the contraet courerniDg the two horses was entire, 

B b a Lord 
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Lord Ellenborough.— The evidence does not 
support the declaration. 

Marrifat, for the plaintiff, iirj^ed that this was the 
only way in which the plaintiff could have declared in 
the present action, as he had not bought the second 
horse of the defendant; and that it would be hard to 
put the plaintiff to bring his action against the agent, 
who might not be a responsible person. 

Lord Ellenborough. —^I'liat cannot be helped. 
The contract was entire, and if the other horse had 
proved unsound, that wouUl have been a breach of the 
contract; but there is no pretence for saying that the 
defeiulant wouhl have been liable for that breach. 

Plaintiff nonsuited (a). 

Murrjfat for the plaintiff. 

Harrow for the defendant. 


(a) In this case the purchase the entire consideration, and the 
of the two horses by the plain- entire act or duty to be done in 
tiff clearly constituted the con- virtue of such conaderation, the 
sideration for the warrantry; and breach of which act or du ty is 
in declaring upon a contract not complained of. Clarke v. Grey, 
under seal, it is always necessary 6 East, Hands * v. Burton, 

to state so much of it as contains 9 


Gowland 
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(iowEAND ?•. Warren. 


Same day. ' 


SSUMPSIT fur use anti occupation, money paid, caunof^iveWs 

SiV.—the ffencral issue. bankruptcy in 

evidence under 
tlir. general is* 

'rhepluinliffs case being made out,— 

TatUhf proposed to give in (*vidence the certificate 
obtained by tht* defendant under a conmiission of 
bankrupt issued against him since tlu* cause of action 
act'rned. He (;ont<?ndcd tliat altliougb it was usual 
to ]»lead bankruptcy, it ucht had lieen decided that 

this was uecessarv, and that the words of the statut(‘ 

• ' 

wliicli allow bankruptcy to l>e pleaded in a particular 
form tio not prevent the defendant from giving th«‘ 
sjietMal matter in e\idt'iice under the general is.sue of 
non assuinp.sit. 

Lord Ellenborough. —This course has never 
before been attempted, and 1 should be extremely sorry 
to sanction it. TS’o oiu‘ could go to trial with safety, 
if a bankruptcy could be thus suddenly started upon 
liiui. The nature of the defence, however, seems to 
me decisive against permitting it to he taken advantage 
of under the general issue. Ihinkruptey in the de¬ 
fendant does not slu^w that the plaint itf never had any 
cause of action, or that his demand has been cut down. 

The debt still exists, and the certificate only operates 
as a special di.scharge from it under the ♦‘tatute. 

B b 4 The 
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I'he party, tliei-elbre can avail himself of this discharge 
only in such manner us (he statute has provided. 

Verdict for the plaintiff. 

Garroiv and Lawes for the plaintiff. 

Taddy for the defendant. 

( Vttoniirx, It'Ud and Pulmerlf Co.J 


yidc 5 (I. 2. c. 30. Sec. 7- Harm t. Jr.mcs, .9 r.ast, S?. 


'I'litirsday. 
June 9.' 


Williams, spinster, r. Innes and others, 

LX LCUTOR.S, kc. 


If A. refers to 
K. for iiifoima* 
tion upon any 
particular sub¬ 
ject to C. what 
C. says coii- 
ccrningit,whcn 
applied to by 
B. or his arent, 
i.sevidcnet for 
B. in an action 
against A. 


j^OVKNAiVT on an indeiiture, vvherehy the defen¬ 
dants’ testator covenanted to marry the plaiiitif)' 
within a certain time, or to pay her annuity. The 
defendants (inter alia) pleaded that they had fully 
administered. 


To prove assets in their hands, an account rendered 
by them to the plaintifi'was given in evidence, in which 
they stated that 1000/. had been awarded as due to 
the testator’s estate from a person who had been 

jointly 
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piiitly concerned with him in underwriting policies of 
insurance. 

Lord Ellenborough held this not to be sufficient 
proof of assets, as it did not shew that any part of the 
sum awarded liad been received by the executors. 

A letter fnun tlie defendants to the plaintiff was 
then putin,stati»ig to her, that if she wanted any farther 
infonnation concerning the aQUirs of the deceased, she 
slnndd apply to a Mr. Koss, a merchant in the city. 

It was next proposed to adduce theplaiiitiffs attorney 
tf> prove, that by her desire he had called upon Mr. 
Itoss, who informed him that the whole of the 1000/. 
had actually lK*en received by the defendants. 

UlrarkU objected to the admissibility of this evidence 
as not bt.'ing the best which the nature of the case ad¬ 
mitted of, and contended that Ross himself should be 
trailed, who would then state upon his oath what he 
knew concerning this matter, and might be cross-ex¬ 
amined as to the means of knowledge which he pos¬ 
sessed. Rut— 

Per Lord Ellen borough. —If a man refers another 
upon any partitadar business to a third person, he is 
bound by what this third person says or does concern¬ 
ing it, as much as if that had been said or done by 
himself. This was agreed to be law by all the Judges 
on the trial of Mr. Hastings. 


Upon 
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Upon the recommendation of the Chief Justice the 
cause was afterwards compromised. 

Garrow and JHohoifd for the plaintiff. 

Scarlett and Campliell for the defendants. 


[\t?nrnifs, Blvwi and Oakipy.] 


Daniel r. Pitt, K. B. Mx. Spit¬ 
tings after M. T. 1806. 

IMaintiff brought his action 
against defendant for goods sold 
and delivered; and the defence 
was, that the goods in question 
never were delivered to the de¬ 
fendant. PlaintiiF asserted that 
they had been delivered by a 
car-man of the name of Coomes. 
Defendant in a conversation with 
plaintiff said, “ if Coomes will 
say that he did deliver the goods, 
I will pay for them.” Upon the 
trial plaintiff called a witness to 
prove that Coomes (who was since 
dead) had been applied to in 
consequence of defendant’s re¬ 
ferring to him, and that Coomes 
had said, he did deliver the 
goods in question. - Marryat for 
the defendant objected to this 
evidence of what Coomes said; 
but 

I,ord Ellenborough, C. J. 
raid, wherever a party refera 
to the evidence of another, he is 


bound by it—and this is constant¬ 
ly good evidence. 


Jirocl r. Kviil, widows K. I>. 
Sittings in London after M. '1'. 47 
Geo. III. 

Action for work and labour, 
&'c.—One item of the demand 
was for '21. W'hich had bevn in¬ 
serted in a former bill paid by 
defendant; but in paying which, 
as plantilf alleged, she had given 
him a forged 21. Bank of England 
note. The inspector of notes 
proved that he carried back the 
note to defendant, who said if she 
paid it away, she had it from one 
Joim ; and desired him to enquire 
of Jones about it. Witness then 
proceeded to state what Jones had 
told him ;—and this evidence was 
allowed, as defendant had referred 
to Jones for information upon this 
subject. 

Vide Emerson v. Blonden, 1 Esp. 
Cas. 142.—Burt v. Palmer, 5 Esp. 
Cas. 145. 

Doe 
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Doe ex d. Baggalley v. Jones. 


Same day. 


JPJECTMENT to recover a piece of garden ground 
situate at Highgate. 

'riie question was, whether the ground in dispute 
w'as [)ar<;el of certain freehold property held by the 
lessor of tlie plaintiff under the bishop of London, 
or of a copyhold tenement lately purchased by the 
defc'udant within the manor of Hornsey. 

For a consichTable imniber of years this garden 
ground had been occupied by the owner of the copy* 
hold ; but to sin^w that in reality the former was not a 
part of the latter, there was produced a paper signed 
by a p(‘rson dei:eased of the name of Byron, proved to 
have been owner of the copyhold, and in the occtipa- 
tioii of both between 40 and *50 years ago, in which he 
states that no part of the garden ground was copyhold, 
but that he paid 20s. rent for one part of it, and 
1/. 1 Is. 6d. for the residue. 


A memoran¬ 
dum signed by 
a person de¬ 
ceased, who 
had bcenowniT 
of a copy-bold 
tenement, and 
had occupied a 
slip of garden 
ground adjoin¬ 
ing, stating 
that no part of 
the garden 
ground belong¬ 
ed to the copy¬ 
hold, but that 
he paid rent for 
the whole of it, 
is admissible 
evidence for 
the lessor of 
the plaintiff in 
an ejectment 
for this garden 
groiind,tosbew 
tiiBt it is not a 
part of the co¬ 
pyhold tene¬ 
ment. 


Topping objected, that this memorandum was not 
evidence against the defendant. But 

Lord Ellenborough held, that it was receivable 
to prove that the gfirden ground therein mentioned 
was not copyhold; as Byron’s interest lay the other 
way, and he charged himself by this representation 
with the payment of rent to w'hich he w'ould not 

have 
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have been liable had the garden ground been parcel of 
his own tenement. 

The lessor pf the plaintiff had a verdict. 

Garrotv, Marryat^ and Latves, for the lessor of the 
})laintifi'. 

Topping and Reader^ for the defendant. 


So entries by a steward since 
deceased, charging himself W'ith 
the receipt of money from different 
persons, in satisEiction of trespasses 
committed on the waste, arc ad¬ 
missible evidence to prove the 
right to the soil. Barry v. Beb- 
bington, 4 T. K. 514. But entries 
by a.third person deceased, of re¬ 
ceipts of rent from bis tenant for a 


particular piece of ground arc not 
evidence to prove tiiat the ground 
had belonged to him; because he 
was interested to make these cn 
tries. Outram v. Morewood, 5 '1'. 
II. 1 ‘21. / 'ide ctiam, Stead r. 1 Ica- 
ton. 4 T. II. l()0‘p. Lord Tor- 
rington’s case, Salk. 285. Pilman 
Maddox, lb. 690 . Clerk %\ Bed¬ 
ford, Bui, N. P. 282. 


ADJOURNED 



CASTER TERM, 48 GEORGE III. 1808. 


m 


ADJOURNED SllTINGS IN LONDON. 


Waring v. (-ox. 


Monday, Jimr 
13. 


\ SSUMPSIT !.y the plaintifi’as iiulorsce of a bill 
^ of la;liu|^, fur RO rusks of butter shippeii at Sligo 
by B. I'bcranI on bt»urtl tlie Ceres, whereof the defend-‘••‘‘‘s “o‘ 
iiiit was master, to be deli\ered at the port ot Loudon proiwirty in the 
tt/ilo the shippers order or lo his assigns. KHor^tL 

mere indorse- 
ment of a bill 

The goods in fiiieslioa had be(;n sold by Everard oDadingbythe 

,, * , • T • . 1 consignee to an 

at Sligo, to Baggolt and Co. in London, to whom agent, to a«- 
one bill of lading, indorsed by Everard, had been for-st^',7ti,t“™ood» 
warded. By virtue of this, Baggott and CJo. got 
possession of the goods upon the ship's arrival at ^^on-wm 
don. A lew days after, the plaintiff demanded the asent to niaiii- 
goods from the jieople on board the .ship, under ano- J^*tro«r 
ther bill of lading which he had received from Eve-**^so'»<J»>nh« 
rard, and upon which the present action was brought. 

—The defendant's handwriting to this last bill of 
lading, and Everard's indorsement were now proved ; 
but there was no evidence that the plaintiff had given 
any value for it. In fact he was merely Everard's 
agent, and employed by him to stop the goods in 
transitu^ on account of the insolvency of Baggott and 
Co. Tlie counsel for the plaintiff relied upon the 
fact of the ded'endant having had notice before the 

ship's 
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ship's arriTal at London, that the goods were to be 
delivered not to Baggott and Co. but to Waring, and 
contended therefore that the latter alone was to bt? 
considered as tlie assignee of the sliipper, to whom the 
defendant had contracted to deliver them. 

Garrow for the defendant insisted, that at all events 
this action could not be maintained by the plainlifl’, 
who being an indorsee ivithoiU value, liad no property 
in tile goods; and cited Coxe v. Harden, 4 East, 211. 
(a). 

Park, contra, contended that tlie [ilainti/f, as in¬ 
dorsee of the bill of lading, must be taken to have the 
legal property of the goods. 

Lord Ellenborouoh. 1 am decidedly of ((pi¬ 
nion, tliat without value he has not. ]\o case has 
gone’so far a.s to decide, that a bill of lading is trans¬ 
ferable like a bill of (txchang(?, and that the mere sig¬ 
nature of the person entitled to the deii\ery of the 
goods prima facie passes the property in them to 


(fl)—In which case the ques- solutely vested in the consignee, 
tion arose, whether the mere in- so that the consignor himself 
dorsement of a bill of lading by could not have sued for them, 
the consignor of goods, without it was not essentially necessary to 
any consideration, would enable decide this important question; 
the indorsee to maintain trover but the judges intimated a very 
for them in his own name.—It strong opinion in the negative, 
being held by the court that un- on the ground that, no pro- 
der the circumstances of that ewe, petty passed by the bare indorse- 
thc property in the goods had ab- ment of the bill of lading. 

the 
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the indorsee. Much confusion lias arisen from simi- 
litudiuary rcasonint; upon this*subject. There must 
be vulue upon the indorsement of a bill of lading, or 
no property in the goods is thereby tralisferred. Tiie 
right to >top goods in transitu, is a personal right of the 
seller, and cannot be thus assigned to another. In 
ti'.is ease the action, if maintainable at all, should have 
been brought, not in the nauio of the agent, but oftlie 
consignor liin'.self. 


Park then attempted to distinguish this case from 
Co.ve r. Harden, as tliat u as an a<‘tion of trover and 
could not be maiiitniiied unless the plaintid* had some 
sort of property in the goods, but here plaiiitifi'com¬ 
plained that tlie defendant had broken his contract, 
according to whi<'h he was to deliver the goods to the 
•assignee of the ship})er. But 

Lord LlleniiokoI'(jii said, that for this purpose it 
math* no differenci! w hether the form of action was 
trover or assumpsit, if no property passed to the in¬ 
dorsee, he coiihi have no right to complain of the non¬ 
delivery or of the conversion of the goods as an injury 
to himself. 

Plaiiitift’ nonsuited (aj. 

Park 

{a) In this case the promise con- was no consideration for it mov- 
tained in the bill of lading was ing from him to the defendant; 
made, not to the plaintiff, but —for which reason a breach of it 
to a third person, viz. the consig- could afford him no cause of ac- 
nor of the goods. The plain- non. Crow v. Rogers, Stra. 592. 
tiff was not privy to it, and there Bourne v. Mason, I Ventr. (>. 

There 
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Park and Gaselee^ for the plaintiff. 
Garrotv and Marryat, for the defendant. 


[Attornics, Pa-more and £</{.] 


There are cases which seem con¬ 
trary to the general rule upon 
this subject, — as for instance 
Dutton f. Pool, I \'entr. .‘118, 
.S2*—Sir T. Itaym. 302, where 
it was held, that assumpsit lay for 
the daughter, upon a promise by 
her brother to her father, to pay 
her 1000/. for her portion, in case 
the father would not fell timber 
for that purpose. So in an Anino/- 
muus Case mentioned 1 Ventr. (>— 
Bull. N. P. 13+, a promise being 
made'to a physician, that if he did 
such a dure, the patient would give 
such a sum of money to himself, 
and another to his daughter, it 
was resolved that the daughter 
might bring assumpsit for the mo¬ 


ney in her own name. Bui the 
reason assigned for these detenni- 
nations was, that the nearnes-. of 
the relation gave the daughter the 
benefit of the consideration per¬ 
formed by her father. Perhaps 
they arc scarcely rcconcileable to 
the strict principles of law, and 
aro.se from a wish to do what wa* 
just and equitable between the par¬ 
ticular parties then before the 
court.—When an interest is tran.s- 
ferred by the indorsment of a 
negotiable instrument, the indorsee 
may maintain an action upon it, 
though a stranger to the original 
consideration; but that depends 
upon the usage of merchant, or 
positive statute. 


Tuesday, June UeDSHAW V, JaCKSON AND ANOTHER. 

14. 


inanartionfor SSUMPvSIT for iiioncy hail aiid received. Plea, 
SSX’i'' Ike gt,^aHsme. 

holder of a bill 

ofesrhanue , - , ... ... 

against a person who has received a sum of money from the aeeeptor to saliTy it, any defence 
may be set up which would have been available, if the action liad been brought a|tainst the ac- 
ci^toadii^if. ^ 

ilie 
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The plaintiff was indorsee of a bill of exchange for 
039 /. 15 i. accepted by lleskelh and Co,; and now 
gave in evidence an acknowledgment by the defen- 
dants, of having received from the acceptors the like 
sum of money to satisfy the bill. 

The defence was, that this bill which had been 
drawn by Morgan and Morley^ payable to their own 
order, had been indorsed by them to the plaintiff, after 
an act of liankruptcy, or at least in contemplation of 
bankruptcy, and with a view to give him a fraudulent 
preference. 

Jektjl for the plaintiff objected, that the defendants 
having acknowledged tliat they had a sum of money 
in their hands for the plaintiff's use, it was not com¬ 
petent to them to set up such a defence, even sup¬ 
posing that it might have been effectual to an action 
brought against the acceptors themselves. But 

Lord Ellenbouough said, as it was through the 
medium of the bill of exchange, that the plaintiff 
made out his right to the money in the defendants* 
hands, by impeaching his title to the bill, they shewed 
that he had no cause of action against them, and that 
though they had this sum of money in their hands, it 
was not for his use, but for the use of the assignees 
of tlie drawers, or whoever might be legally enti¬ 
tled to the bill. The facts proposed to be proved 
therefore were admissible evidence under the plea 
of non assumpsit in this action, in the same maimer 

VoL. I. C c as 
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as if an action had been brought upon the bill itself 
against the acceptors. 

It appeared, however, that Morgan and Morley 
had not committed, an art of bankruptcy until two 
days after the bill was indorsed, and that the plain¬ 
tiff had been constantly pressing them for payment 
of a debt d ue to him, so that they had not given him 
a voluntary preference. 

The plainti^ therefore had a verdict. 

Jekyly Scarlett, and Puller, for the plaintiff. 

Garrow and Lawes, for the defendants. 

[Attorn iGS, Attack and RnsseU.] 


** la order to recover money in 370. Vide Moses v, M'I''erlan, 2 

this form of action, the party must Burr. 1005 . Bize u. Dickason, 1 

shew that he has equity and con- T. 11. 285. Harriot u. Hampton, 

science on bis side, and that he 7 I'* It. 269. Kcr v. Osborne, 9 

couid recover it in a Court of East, 378> 

Equity.” rcfBuller, J. 2.T.R. 


Mil- 
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Milward V . Temple. 


Wednesday, 
June 15, 


D ebt ou bond.-'-riea, non cst factum. debTon'bonV^ 

an admission of 

, the hand-wri- 

Thc plaintiiT put in a paper signed by the defen- ting of the at- 
daiits attorney, whereliy the signatures ot the de- neaspre- 

fendant and the attesting witness to the bond were mKicdeii^** 

very of the 
bond as the de* 
fendant’s deed. 


adiiiitted. 


Lord Ellenborough at first doubted whether 
tlie delivery of the bond by the defendanbas his deed 
ought not also to have been admitted, or must not 
still be proved, to entitle the plaintiff to a verdict; but 
npuii consideration, bis lurdsiiip said, as the attesting 
\vitiie.ss's hand-writing w^as admitted, this might be 
taken as a presumptive adini.ssioii of all he professed 
to attest and w'ould Jiave been called to prove.^ 


Whereupon the plaintiff had a verdict. 


[Atlornics, Bl<fkeloeJc and RrU.] 


P'ide Bui. N. P. 254, Adam i’. 
Kerr, I Bos. & Pui. 360. Abbot». 
Plumbc, Doug. 215. Call f. Dun¬ 
ning, 4 East, 53. Passet v. Brovrn, 


Peak. Cas. 23. Grcllier », Neale, 
Jb. 146. Cunliffc v. Sefton, 2 East, 
183. Prince c Blackburn, Jb. 350. 


Cc3 


W'atts 
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Same day. WaTTS AND OTHERS, ASSIGNEES, &C. V, ThORPE 


In an action by 
the as.vi»iiee8 ot’ 
a bankrnpt, 
entries made 
by thebaiik- 
riipt in bin 
books before 
file act of 
bankruptcy 
are irood evi¬ 
dence to prove 
ibe petitioning 
creditor’s debt. 


nr^ROVEU by the iissinneos of a haiiknipt to rerovor 
the value ot ecrtaiii {foods which had 1)01011*50(1 
to the bankrnpt and had been taken in execution al 
the suit of th(i deferulant. 

To prove tlie pelitionin*;- rn'ditor's delit, the bank¬ 
rupt’s books posted by hinis(.*lf were oflered in (*vi- 
dence by the plaintitKs, and objected to on tin* otlicr 
side. 


Lord EllenBOKOCGH said, if tlie entries were made 
in the books before the act of bankruptcy, and the 
import of tlieiii was clear and nnetjnivocal, they were 
to be considered in the same lij^lit as parol declara¬ 
tions of the bankrupt, and were therefore sufiicient 
proof of the petitioning- creditor’s debt. 

The plaiutifis however were not able to prove any 
act of bankruptcy before the defendant’s execution, 
and submitted to be nonsuited. 

Gatrow^ Park, and Marryat, for llie plaiutilTs. 

Wilson and Pest, for the defendant. 


[Attornies, Smain ii Co. aud Alexander.Jl 


The 
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The general rule upon this sub¬ 
ject seoins to be, that assignees are 
to prove the jietitioning creditor’s 
debt by [the same evidence whieb 


would have been sufficient in an 
action against the bankrupt. Vide 
Co.fi. h. c. 14. 


liORNMANS V . ToOKE. 

A SSUMP.SIT to recover tlic simi of 2136/. for 
frci;;;ht tipou a carj;>o of limber carried from 
Ri;?a to l*ortsmouth for the d<;feiidaiit. by the ship 
jLcs lions Enfaus, whereof the jilahitifl'was master.— 
Plea, the general issue. 

Th(‘ ship in question had been freighted by a 
chaiiy-party, between the {iluintitf and an agent of 
the defendant, dated 10th of April, P807, and con¬ 
taining the following clause: “ TJie freighter *bind.s 
himself to load this ship with the greatest expedition 
with a full and fit cargo of masts, spars, and timber; 
with which cargo the captain must sail with the Jirst 
favourable w'hul direct to the port of Portsmouth." 
The freight agreed upon was 3/ 6.v. for each load 
of masts and spars, and 2/. for each load of 
timber. 

It was allowed that the ship had arrived at Ports¬ 
mouth, and that the cargo had been there delivered 

upon her cargo. In an action of indebitatus a-ssiimpnit for the frei!;lit, htid, that tli 
venant to sail direct to I’ortiinoutb was not a coiiiiition preredeut, and that the 
not be giveu in evidence, either as u bar to the action, or to duniuish the damages. 

to, 


Same day. 


By a eharter- 
pnrlv between 
the plaintiff, 
the captain of 
a ship, and the 
defendant's 
agent abroad, 
for the carriage 
of timber from 
Riga to Ports- 
nioiitli, at a sti¬ 
pulated rate 
per load, the 
former bound 
himself, after 
receiving bis 
Cargo on hoard 
to nail with the 
Jirxt fanmrable 
wind direct to 
the piirt of 
hortsmotUk. 
Tile ship how¬ 
ever, unneces¬ 
sarily entered 
tlic liiirbour of 
Copenhagen, 
where she was 
d4!taiiieil seve¬ 
ral weeks, by 
means whereof 
the defendant 
was pul to con¬ 
siderable ex¬ 
pence in ha¬ 
ving fresh insu¬ 
rances done 
e plaintiff’s co- 
deviatioR conl4 
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' to, and accepted by the defendant.—His case was, 
that the ship bad not sailed direct from Riga to Ports¬ 
mouth, but had unnecessarily put into Copenha¬ 
gen, on the 19th of July, w'here she was detained 
Until that plaqe surrendered to the English arms; 
on account of w'hich deviation the defendant was 
obliged to have fresh insurances done upon her cargo. 
—But 

Lord Ellenborough intimated an opinion that 
these facts were no defence to the present action. 

Parity for the defendant contended, that the plain¬ 
tiff’s sailing with the first favourabh? wind direct to 
Portsmouth, was a condition precedent to the freight 
becoming due; and that the damage suffereil by the 
defendant from the imperfect execution of the con¬ 
tract might at any rate be given in evidence to reduce 
the plaintiff’s demand. 

Lord Ellenborough.— I am of opinion tliat this 
was not a condition precedent, and that the de¬ 
fendant, having accepted the cargo, must pay the 
stipulated freight. To hold that any short delay in 
setting sail or trifling departure from the direct coui’se 
of the voyage would entirely destroy the plain¬ 
tiff’s right to he remunerated for transporting the 
cargo, would indeed be going inter fipices facli (a). 

If 


(a) Fide Constable v. Ctoberie, venanted in a charter-party, that 

pdm, 397. wb<^ the plaiatiff co- liis ship should sail with the next 

wind 
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If the plaintiff had proceeded merely on a qmntum 
wcruit for an indefinite sum, you might have reduced 
the damages by shewing a deficient performance of 
the contract. But here there is a specific agreement 
for specific freight. Therefore the defendant must 
bring his cross action for any loss he may have suf¬ 
fered from the default of the plaintifiT. 

It was then suggested that the plaintiff not having 
performed the charter-party on his behalf, was driven 
from it to a quantum meruit^ so as to let in the pro¬ 
posed defence. 

Lord Ellen BOROUGH however said, that if Uie 
sailing in the maimer required by the charter-party 
was a condition precedent, then the plaintiff had no 
cause of action; but as it was not to be so considered, 
he hail a right to recover for the freight according to 
the rat<? agreed ujion. 


wiud upon a voyage to Cadiz 3 and 
the defendant covenanted liiat if 
the ship went the intended voyage 
and returned to the Downs, the 
plaintiff should have so much fur 
the voyage. The defendant tra¬ 
versed that the ship sailed with the 
next wind 3 and upon demurrer the 
traverse W'as overruled; for the 
substance of the covenant was con¬ 
sidered to be, tlmt the ship should 
perform the intended voyage, that 
being the primary inteutiou of the 


parties, and not merely that she 
should sail with the next wind, 
which might change every hour,—- 
Where mutual covenants go only 
to a part of the consideration on 
both sides, and a breach may be 
paid for in damages, there the de¬ 
fendant having a remedy on his co¬ 
venant, shall not plead it as a con¬ 
dition jirccedent, Boone v. Eyre, 
1 H. Bl. 273 .n. Campbell r.Junes, 
0 T. R. 5/0. Hall r. Cazenove, 
4 East, 477 . 


The 
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The plaintitr had a verdict accordingly. 

Garrow and Gaseleejor the plaintiff. 

Park and Abbot for the defendant. 

[>ittorni«i>, Oregsen and JOtren.] 

Vid£ Farnsworth v, Garrard, ante 38. Fisher r. Samuda, ante igo. 



CASES 


ARGUED AND RULED AT 

NISI PRIUS 


IN K. B. 

hi and after Trinity Term^ 
48 George Ill. 1808. 


FIRST SITTINGS IN TERM IN LONDON* 


Craig, administratrix, &c. v. Cundell. Jum34. 

A SSUMPSIT for work and labour done and per- " 

-tV the lun of an 

formed by the plaintiff’s intcftate for the defend- executor or ad- 

rainiftrator, if 

ant.—Plea, the general illue. the eiiate of th« 

teftator or in- 
teftnte i> inful- 

To prove the plaintiff’s cafe a witnefs was called, 
who, being examined on ihe voire dire, faid he had a f*nsfied demand 
demand upon the inteftatc’s eftate, but that he had competent wit- 
made no application for payment, as there were no 
funds out of which he could be fatisfied. 

Topping objeSed to his competency, on the fcore of 
intereft, as he came to create a fund, from which he 
might receive payment of his debt. 

Vox.. I; D d Park, 



CASES AT NISI PRID.i, 


Parky conlroy contended that the ohjcaion went to 
the credit not the competency of the wituel's. A per- 
fon having a demand upon the eflaie ot a bankrupt is 
not a competent witnefs for the aflignees (a') ; becaufc 
they are bound to make a rateable diftribution among 11 
all the creditors, and a creditor admitted as a wiincfs 
would be fure to receive a certain proportion of the 
fum recovered by his evidence. But an executor or 
adminilb-ator, may lawfully give a preference amongH 
the creditors in equal degree of the teftator or intelfate, 
and after an a<flion commenced by one creditor may 
confefs a judgmctit to another. The witnefs in this 
cafe, tltlrcfore, has no greater certainty of profiting by 
a verdict againll the defendant, than if the action had 
been brought by the inteftate in his life-lime, and can 
entertain only a conimgent expectation of advantage, 
which the law docs noi confider as giving fuch a bias 
to the mind as to couAitute a difqualiTication {b). 

Lord EL.LEKaoR.our.H.—It ftrikes me that tlie wit¬ 
nefs has fuch an intereft in the verdict as to render him 
incompetent. At prefent he has no means of obtain¬ 
ing any fort of fatisfadion for his tlebt; but if the 
Plaintift’fucceeds in this action, a fund will be created 
out of which he may be fatisfied. He gives evidence 
to get money for himfelf through the medium of 


(fl) Shuttlcwortli V. Bravo, for the aflignees. Granger 
I Stra. 507 . But a creditor Furlong, 2 Black. Rq>. 1273 . 

who has fold his cliancc of re- (i) Leach Cro. Caf. lyr. 

covering a debt is a good wituefs Gilb. Law £v. 124 . 


the 
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the adminiftratrix, who may be confidered as his 
truftce (<?). 

The caufe was aftei-wards referred. 

Park and Efpinajfe for the plaintiff. 

Topping for the defendant. 


(fl) Brady 1 ?. Shiel, compelling a rateable diftribo* 
■miniflratrixt ante 148 , where a tion of the effeAs of a perfon 
mode is pointed out by Sir who dies iufolvent amougft all 
James Mansfield, C. J. of his creditors. 


Chalmers and others v. Lanion, 


Same day. 


^CTION by the indorfees of a bill of exchange 
againft the acceptor. 

One of the grounds of defence was, that the bill 
had been accepted for a debt contrafted In a fmuggling 
tranfadion; and that although it had been indorfed 
for value before it became due to a bond fide holder, 
yet that it had been indorfed by him to the prefent 
plaintiffs after it was due, —The counfel for the de¬ 
fendant allowed that the firft indorfee might have 
fued upon it {a "); but contended that it came difgraced 


In an aflion hy 
the Iccond in- 
dorfee againft the 
acceptor of a bill 
of cxclinnge, if 
the perf.-n who 
indoried it to the 
plaintifT coiJd 
htmfelf Iiave 
maiiuainfd an 
action upon it, 
the defendant 
cannot give in 
evidence that it 
was accepted for 
a debt contracted 
in fmuggling, 
although it was 
iiidoifed to the 
plaiutifT aftte it 
had iecome due. 


(n) Newby v. Smith, 2 £fp. C<)f. 539 . 

D d a 


to 
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to the plaintiffs; that they took it fubjeS: to all the 
deficiencies under whiiih it had at any time* laboured j 
and that it was now compofent to the defendant to 
pive the original conftderation in evidcnccy in the fame 
manner as if the action had been brought by the 
payee.—But 

Lord Ellenboroooh held, that if the plaintifTs 
received the bill from a perfon who might himl'elf 
have maintained an aftit'n upon it, the circumllance 
of the indorfement to them having been made after 
the bill had become due was infuflicient to let in the 
propofed defence; and, on a motion for a new trial, 
the other Judges ot K. B. declared themfclvcs of the 
fame opinion. 

Park and-for the plaintiiTs. 

Jarvis and Laiees for the defendant. 


ViJe Tiuf(jn v. Francis, ante jy. 


Same day. MaSON V. T. RuMSEY SEN. and T. RuMSEY lUN. 

If a hill of ex. rpjjIS was ail aftion againfl the defendants as a€cep> 

change i« arawn X r .mi r u ^ 

upon a firm, and tOrS of E bill 01 CXChangC. 

one of the part¬ 
ners accepts it in 

lhis”cc”ptance adion was defended only by T. Rumfey, 

Much the CO- tumor, who contended he was not liable as a ioint 

partnctlhip. , J ' •' 

acceptor. 

Tha 
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The bill was drawn upon ** MelTrs. Rumfejr 
and Co.,** and being (hewn to T. Rumfey, jun. he 
wrote acrofs it “ accepted^ T. Rumfey^ fen.** The 
plaintiff’s cafe, therefore, was, that the defendants 
were partners, and that this acceptance’bound both. 

Nolnn, as counfel for T. Rumfey, jun. infiflcd that 
even if he was a partner v.ith his father (which W'as 
flronuotjfly denied) this acceptance would not bind 
him. If a bill was drawn upon a firm, it mull be ac¬ 
cepted in the name of the firm, or by one partner for 
himfelf, and his copartners; otliorwife the holder 
might proicd the bill, as the mere fignaturc of a fingle 
partner was binding only upon hirnlblf. This do£trine 
was well known aniongfl merchants, and was counte¬ 
nanced in a treatife on bills of excliange very much 
relpctled by the profefiion 'I'. Rurufey, jun. was 

therefore to be regarded in this tranfa<dion as merely 
the agent of his father, and not as himfelf a partv to 
the bill. 

Lord Eni.LNitokoT.'cjir.—There is no foundation 
for the doctrine contended for. 'I'his acceptance 
does not prove the partnerfliip ; but if the defendants 
were partners, they arc both bound by it. For this 
purpofc it would have been enough if the word 
“ accepted” had been written on the bill, and the 
effect cannot be alte»*ed by adding “ T. Rumfey^feu'* 
If a bill of exchange is drawn upon a firm, and ac¬ 
cepted by one of the partners, he muft be underftood 


(<j) Chitty ou Bills, ijt, aded. 
Dd 3 


I 


to 


3*5 
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to exerctfe his power to bind his copartners, and to 
accept the bill according to the terms in which it is 

drawn. 

The plaintiff had a verdict. 


A motion was afterwards made for a new trial 
on the ground that there was not fuflicient evidence 
to eftabli/h a partnerfliip ; but the dirc<fl:ion of the 
Chief Juftice at nifi prius was acquiefeed in. 

Park and Marry at for the plaintiff. 

Nolan for the defendant. 


TiJe Lord Galway v, Matthew, & Lyon v. Sundius, 


SECOND 



TRINITY TERM, 48 GEORGE III. i8o8. 


3*7 


SECOND SITTING IN TERM AT WESTMINSTER. 


Grey v. Spviitii and another, Sheriff op 
Middlesex. 

’J|^''RESPASS for breaking and entering the plain- 
tlfPs houfo and feizing his goods. — Pleas, not 
^tii/tyy and a juftification under a writ of fa. againft 
the goods of a perfon of the name of Raine. 

The only evidence to conned the defendants with 
the trefpufs was, the warrant from them to the bailiff 
under the h. fa. —which, it was contended, was not fuf- 
ficient, as the writ itfelf ought to have been pro¬ 
duced. — But 

Lord Ellenhorough faid, that the W'arrant prhnd 
fade mailo the defendants trcfpalfcrs, if there was 
a levy under if, and that it was their bufiiiefs to prove 
the writ as a part of their juftification. 

To fticw that the goods feized were the property 
of the plantiff and not of Raine, a paper was after¬ 
wards ofi'ered in evidence as a receipt whereby 
a Mr. Young, who had been landlord of a houfe 
occupied by Raine’s wife, and had taken the goods 

D d 4 as 


Wednefdsf 
June 39 . 


Ill nn aniuii of 
trer|i.-il!> ii)>i)inli 
til'! flieiiff for 
foizing the plzin- 
tiff’i (Toodii, to 
connurt the 
defendant willi 
flic tref(>i<ls, It is 
futlicient to 
jirovc the war¬ 
rant under 
wlsich the t'ortds 
were leizeil hy 
the bailiff. 

If a »'■.'«/•/ for 
money aiiJ an 
nfrc.-miKl arc 
written nn tlie 
fame yiece of 
paper, this is re¬ 
ceivable in evi¬ 
dence as a re - 
<eipt, if it has a 
receipt llampt, 
without an 
agreeuieutlfamp. 



CASES AT NISI PRIUS, 


as a diftrefs, acknowledged that he had received from 
the plaintiff the fum of 120/. 2J. 6 d. as the price of 
them;—and which further contained an undertaking 
on his part to allow them to remain on the premifes* 
This paper had only a receipt ftamp. 

Wiglcy^ for the defendants, obje£ted, that as it con¬ 
tained an agreement, it could not be received in evi¬ 
dence without an agrceincnt ftamp (,r/). 

Lord ELLrNnoRouGii, however, hr Id, that it 
might be recei\ ed in evidence as a receipt on thf’ prin¬ 
ciple, utile per inutile t} on vitiatvv. It whal lollowvd 
had at all contn'uled or qunlitled what went before, 
he fhould have rejected the paper in toto, without an 
agreement ftamp ; but as it contained a ftmple acknow¬ 
ledgment of the mon(;y being paid, a receipt flamp 
made it legal evidence of that fact, notwitiiftanding 
that fomething clfe was inferibed upon it. 

• 

The plaintiff had a verdid. 

Dampier for the plafntiffl 

Wigley for the defendant. 


[Attornies, Gtcy and 


(a) 23 G. III. 0 . 58 . § I. Vide Waller v. Horsfall, pojl. 


FIRST 
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FIRST SITTING AFTER TERM AT WESTMINSTER. 


North v. Miles, Kmt. and another, late 
Sheriff of Middlesex. 

^^ASE for a falfe return of non eji inventus. 

The writ was fucd out by the plaintiff againfl: a wiurwasftid’ ' 
gentleman of the name of Bromley^ who was acting ^ 
at the time as under flieriff to the defendants. The warrant under u 

wib (liiuctedy 

warrant had been directed to one Leach^ who ap- when a)kfd by 

I , , 01 • r id.uiitifl's 

peared to nave been accuitoined to execute writs ror aitonuy befor* 

the Shcrilf, although not proved to be a bound 

bailifl'. 

it, i!> evidence 
ag'.dtiit the 

Leach being now called, fworc that he had ufed 
great exertions to take Brofhky, without being able to 
find him. Evidence was however given, that after 
the writ had been delivered to the fheriff, and before 
its return, Bromley was attending the poll at Brentford, 
during the Middlefex eledion, where one of the 
defendants prefided as returning officer: and to (hew 
that Lcach^ by his own acknowledgment, might have 
arrefted him, it was propofed to afk the plaintiff^s 
attorney, what Leach had faid to him, when he en¬ 
quired why the writ was not executed ? 

The 


Thurfday, 
July 7* 


In an a/Iion 
agrfiiift the ' 

Ibcj ifT for a falfe 

t-rk n 
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The Attorney General objefted, that what them 
paired could not be evidence againll the defendants, 
and that the plaintift‘*rauil be fatisfied with what he 
could extract from Leach himfelf. 

Lord Fllenborouch. —The baililF’s general con- 
verfation with any indifferent perfon certainly is not 
evidence againfl:' the flicriff; but what he faid on this 
occafion, when remonftrated with by the plaintiff's 
attorney mull be conlidered as part of his act touch¬ 
ing the executiorf of the writ, for which the defend¬ 
ants are rofponfible. Where a thing is carried on by 
one as a qua/! principal, what he fays in the courl'e of 
the iranfaftion has been held on great confideration 
to be evidence againfl: thofc he reprefents. 

The witnefs then hated that Leach had tleclarcd, 
he dared not execute the w'rit, as Bromley had written 
that he would fufpend any officer who had the auda¬ 
city Jo arreh him j but that if he had an indemnity 
from one of the flieriffs, he would take him to¬ 
morrow. 

The plaintiff had a verdift for the full fum for 
which Bromley ought to have been held to bail. 

Park and Litiledale for the plaintiff. 

Attorney General^ Garrow and Comyn for the de* 
fendants. 


[Attoroieii Lee aad Smi/A.] 


Bowflier 
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Bo'ojber V. Calleyf E/y. 
Jheriff' of Wilts, Sittings after 
T. T. 48 Geo. III. 

Action for the efcape of one 
Lancajbire taken under a ca. fa. 
at the fuit of the plaintiff. Lan* 
cadiire being arretted in Wilts 
by an officer of the defendants 
of the name of G/Wrr, to whom 
the warrant was diretted, was 
immediately brought by him to 
Bath, where the plaintiff refid- 
ed. — Some tjuciiions being put 
as to what Ginder faid while he 
had Laneafliire in his cullody 
at Batii, an trbje^tion was made 
that he ought to be called him- 
felf, and that what he faid could 
not be evidence againlf the 
fhcriff: but Lord Ellenborongh 


held, that what he then faid 
about bringing Lancafhire to 
Bath jvas part of the aft for 
which the defendant was refpon- 
lible, and that the queftiona 
were therefore regular,—How¬ 
ever, it afterwards appeared that 
Lancafhire had been brought to 
Bath by the plaintifPs own di¬ 
rections, and the defendant had 
a verdict. 

Vide Yabflcy V. Doble, I Ld. 
Rayni. 190V—Biggs v. Law¬ 
rence, 3 T. R. 454, — Mcaf- 
ters u. Abraham, i Efp. N. P. 
Caf. 375.—Hclyear w. Hawke, 
5 Efp. N. P. Caf. 72.-~Baii- 
erman v, Radenius, 7 T. R. 
663. 


FIRST 
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FIRST SITTINGS AFTER TERM IN LONDON. 


Frid y, Ji ly 8. 


Alner V. George. 


u<i%t at //</? A SSUMPSnVfor Foods fold and delivered.—Pica, 

f this no J \ . . , ^ 


A at ,nr. A SSUMPSnVor I 

priiti thiS y jii, I » • 

e^uiia'.-K-jiii r- the general iflue. 

diftion, and cm 
on!v li'i'k t;l.^ 

" I’he fum claimed 


claintf'd was i :;82/.; and it was not diT- 
u} 4 i tiiff., lid. putf.d that a debt to this amount for jroods fold had 

I hircfiiti-, li m * _ •' 

an a^i-.n i.r C'xllted ; but ou tho pai t of the defendant, there was 
douiid.'ii ,rgiven in evidence an account dated between the parties 
(Ijnt.iCyTi/e Oil tiic 23d of i)< ceiiibcr 1807, together W'ith a n’ceipt 
piiim.tr, mi- (jjg balance then found to be due, w'hich wa.s 

aencf! cann.'t hr _ ’ 

atimitu'd f.y way dffclaTcd to be “ ill full fatisfaClion of all demands of 

of aiilVer to tkis , , . , . r » •• 

Ho. ncc, that the thcplaiiitili upoD the defendant. 

p|.^inll^F had 
aiii.itii’d ill his 

*'t''® To meet this defence, it was propofed to prove 
crcdiiius; th.it that before the^date of the receipt Alntr had afllgned 
hroiir^hrhV'hTt the whole of his eflfcfts for the bent fit of his creditorsj 
mm^ that no ^^at thc defendant had full notice of this ailignnient; 
money piind jpi reality no money palTed upon thc giving of the 

ccipt w,is given; receipt; that the whole was a collufion between them 
phtntiffon the to chcat thc Creditors j and that though Alner was 
dXnlnt'bld** tionthially the plaintiff on the record, the action was 

Colluded together 
to defeat the 

aftion althoush, upon an application to the court in 6aiict>, it might have interpored to prevent the 
defendast Irom availing hiniiell of a receipt obtained under fuch circuinllances. 

brought 
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brought in his name by the truftees, on behalf of 
themfelves and the other creditors. 

Lord Ellenborough intimating an ppinion, that 
unlefs Abler was impofed upon, the receipt was a bar 
to the prefent adion,— 

The cafe of Lcgh v. Legh, i Bof. & Pul. 447, was 
cited as in point, where the obligor of a bond, after 
a notice of its being afiigned, having taken a releafe 
from the obligee, and pleaded it to an adion brought 
by the aflignce in the name of the obligee, the court 
of C. P. fet the pica afide, and under thefe circura- 
Itances would not allow the obligor to plead payment 
of the bond. 

Lord Ellenborough. —There the court, upon 
an application to their equitable jurifdidion, fet afide 
the plea. If any motion had been made in term time 
to prevent the defendant from availing himfelf of this 
defence, perhaps we might have interfered. Sitting 
here I can only look to the ftrid legal rights of the 
parlies upon tlie record ; and there <sin be no doubt 
that a receipt in full, where the perfon who gave it 
was under no mifapprehenfion and can complain of 
no fraud or impofition, is binding upon him. The 
cafe cited is completely mifapplied. The plaintiff 
might have releafed the adion ; and it is impoflible to 
admit evidence of his attempting to defraud others, 
and to recognize the transfer of chofes in adion, 
without confounding all legal diffindions. 


m 


The 
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The plaintiff was nonfuited. 

Park and Comyn for the plaintiff. 
Carrow arid FJpinj^c for the defendant. 

[Atturiiict, anrf 


So the dcrt'ml.mt rnav'ifive in 
evidence tlie declaratli.ns or ad- 
miflions of tlic plainti/T ot» the 
rec«»rd to defeat llie aeiior, 
although filt h plaintiff appear 
to be only a truilee tor a third 
perfon. Haurctnan v. Radcu- 
ius, 7 T. U. — Crail v. 
D'Aeth, Jh. fijo M. 

Where a reteipt in full has 
been obtained by fraud or miftv- 
prefentation it will be confitfered 
as a nullity — Benfan v. Bcnmti 
C! P. Sittings after M. T. 49 
G.IlI. Money had and received, 
by a mariner againtl the owner 
of a South-fea whaler, carryinga 
letter of marque, to recover the 
plaintiff’s proportfbn, viz. -j ^ of 


the proceeds of a prize vvliich 
file had tak''u. 'rite tlefcul oit 
fet ii]> ns a har to the in lion a 
r'c-ip* rigiied by the plaintiff 
for 500/. declared to be in 
full of all tlemands in refpet^ 
of the priz'-. lint it appear¬ 
ing that the d.'teailjiit repre- 
fented to the plaintiff wlien the 
receipt wa.s given, that the 
proceeds of the prize amounted 
only to 25,000/., whereas in 
fail they exceeded 40,000/. Sir 
James Mansfield held, that 
tl'.e receipt was not binding, and 
tbe plaintiff had a verdiil for 
the additional fum of 337/.— 
Vide Straton v. Raftall, 2 T. R. 
366. 


•iasie day. 


Gregory d, Parker. 


fCr. ^\CTION for goods fold and deUvered_Plea, the 

band fiu go^s •* ftatute of limitations. 

luptnied to hi* , 

wifi.' fV'.r her ac. 

rommodation while be occafionatly vifited lier, a letter written by the wife acknowledging the debt 
within (ia v«ara, is adaultible evidence to take the cate out uf tlie lUtutc of limitations. 

Z The 
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The goods in queftion had been furnifhed above fix 
years ago for the accommodation of the defendant’s 
wife who then lived at Brighton, the defendant occa- 
fionally vifiting her. To take the c;ife out of the 
ftatute, a letter addn.ffcd to the plaintiff was offered in 
t'vidence, written within llic fix years from Brighton 
by the defendant’s wife, in which (he admits the debt, 
and apologizes for its not being paid. — It was contend¬ 
ed for the delendant, that lliLs letter was not evidence 
againft him, as the wife had no authority to write it, 
and the d..!'t in the mean time might have been paid. 

Lord Ei.i.rNr.oRoirciTi. —The goods having been 
fupplied for tlie wife’s accommodation, I think fhc 
may be confidered as her huffiand’s agent rcfpecl- 
ing them, and that her letters arc admifliblo evidence 
of an acknowledgment of the debt w'ithin fix years 
to take the cafi* out of the ftatute. If there be any 
evidence of payment in the mean time, I am ready to 
receive it. 

The plaintiff had a vcrdicl. 

Park and Lazves for the plaintiff. 

Reader for the defendant. 


[Attoruics, IVilJarA yohnfon.'\ 


Vide Palethorp v. FurnKh, 2 Efp. Caf. Ji*• -—Burt v. Palmer, 
5 £fi>. Caf. 145. 


AD- 
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ADJOURNED SITTINGS AT WESTMINSTER. 


Tuefday, 

July 12. 

Ana6iif n l■'»s to 
recoK‘1 b.icit 
money p.ml to 
parilh offi.t is, by 
a perl'nii i..ken 
up under ^ w.ir- 
unt n$ tile pu¬ 
tative f.itlicr of a 
baliard child, by 
way < f 

tviUi the parifh 
to be ick' itcd 
from all liability 
refpeftir.K the 
child,—:.j;,iiii(l 
thofe wi’.o re- 
ttive the mo¬ 
ney; allhoiv’h 
before the ct-m- 
mencemctit of 
the action il'.'.y 
may have joiie 
out of otlice, and 
accounted «i'h 
their fucuil-iis 
tor fo much of 
the money as 
wasnottaiM-nded 
,on tile cliild and 
its mother diir- 
inj her lying-in. 
— However, in 
luch action, the 
plaintiff is only 
entitled to re¬ 
cover the fur- 
plus, after ihefe 
charges have 
been deducted. 


ToWNSON V. WlL.SON AND OTHGRS. 

y^SSUMPSIT for money h;id and received. ~ Plea, 
the general iflue. 

The plaintlfT, in lh<„‘heginning of April 1807, 
ing taken up under a magihraie’.s >varrant at iho in- 
ftance of the defendants, the parifii offirc'rs of St. 
Thomas, Southwark, on a cha'ge of liaving gotten 
one Klizabeth Gibbs, fpinfivr, with child, p.tid thorn 
the fum of 40/. for which they gave him a receipt in 
the following form; 

“ Received by the parifli officers of St. Thomas, 

Southwark, from J. Townfon, the fum of 40/. to 
“ indemnify him of all future charges that may ac- 
“ crue, by the birth of a child or children, of the 
“ body of Elizabeth Gibbs, fpinfter.** 


Signed by the defendants refpeftively, 
as church-wardens, £cc. 


The woman was afterwards delivered of a child, 
which only lived elevai weeks. 
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It appeared that the defendants had ceafed to be 
officers of the parifh of St.Thgmas, Southwark, be¬ 
fore the commencement of the action, and that, upon 
going out of office, they had paid over,to their fuccef- 
fors fo. much of the money received from the plaintiff 
as was not expended about the lying-in of the woman, 
and the maintenance of the child. 

Carrozv contended, that under thefe circumftances, 
the a&ion could not be fupported. The money had 
been paid to the defendants in their public capacity, 
and they could no longer be anfw'erable for it, after 
part was expended, and the refidue regularly paid over 
to their fuccelfors in office. It could not be faid that 
the tranfaflion was altogether illegal ; as the whole of 
the fum might have b(?cri neccffiiry to defray the ex¬ 
pellees of the lying-in, and the rearing of the infant. 
’J'he action therefore ought to have been brought, not 
agaiuft thefe individuals, but againft the prefent 
church-vvardens and overfeers of the poor of the [lariffi 
of St. I'homas, Southwark, in whofe hands the fur- 
plus of the money adually was. 

Lord Ellenrorougii. —If any perfon gets money 
into his hands illegally, he cannot difeharge himfelf by 
paying it over to another ; and the contrail under 
which this money was paid, was certainly illegal, as it 
gave the parifh an interefl in abridging the life of the 
child. When this queftion firft came before me, on 
account of its novelty, I confulted the other judges 
upon it; and I found that they (including a noble 
friend of mine now no more) were of the fame 
opinion. The chief objeilion to the ailion appears to 
VoL. L E e be* 
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be, that the parties may be reprefented as /// j^ari de- 
USlo ; but that cannot ^be fald in this initance, as the 
pkuntifi* had been arrefled, and was under durefs when 
he depofited the money with the defendants.—I ani 
of opinion, however, that there ihould be a dedu^IIon, 
by way of fet off, from the 40/. for fo much as the de¬ 
fendants expended about the lying-in of the mother, 
and the maintenance of the infant. 

The phuuiiff had a verdid ftf 31/. i2j. 

Park and Wigky for the plaintiff. 

Carro^jii and Imxvcs for the defendant. 


[Attornics, riUltpi tind Cluitan.'] 


It fetms tlic t]ii;!fu!ty 
in tiitrft.' caies, of the jjattiej be¬ 
ing in*pari iLVuloy may be obvi¬ 
ated, by the moi. ;■> 

be pridby liie K:tln,T to 

the parifh under a tmi- 

tual mirtakf, and for a eonfi lera- 
tlon which cannot b-.- performed. 

jlintinyniiut .— York I Af- 
fue«, iKoy. Cor. I.A\\ RS.N'e i , .1. 

•—AAion to recover nn.nt y 
paid by fiaintiiT 'o di f-n.d.int'^, 
(parifh 'ilTif r ), ibi itrJeinnify- 
iug the pa.ifh agaii.it a b-'ltard 
child. The pblniifl had paid 
4 .c 7. for tliij piitpofe, and .\l. 
only had been cr.prn li d upon the 
child, when it died.— It w.:s con- 
V^nded on tlx jmrt ol the plain¬ 


tiff, that this mor.ey wa.s paid 
II ider a miflake, both parties 
i n.igiiiii g that the parifh might 
be indi-innitiid in the manner 
proptded, and that nothing was 
mote clear than that mom v jJaid 
Under filch a millake iiilglit be 
recovered back .—ParLt for the 
deftndantR, iniiflcd tliat the mo¬ 
ney was. illegally' puiil; that the 
parties were in pari iHhi-ln ; and 
tliat, though the contract could 
not have been inforced yet, the, 
money being paid could not be 
recovered back. 

Lawrknci;, .T. This is no 
ihliiium. Tlie money' was paid 
ujion a fnppofed conllderation, 
wltich caiuiot be eifciSted, and 

may 
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may therefore be recovered back much as the parifli has expended 
«is money had and received to upoii<he child and its motlier. 
the plaintifF^s ufe. —Colc.-e. Gower, 6 Eaft, 110; 

— - and no a£iion at all can be main* 

So, if a promiflTory note is taiued, upon the note, jf the pa- 
glvcn to parifh officers as an in- rilh has not been damnified.— 
demnity againft a baftard child, Wiidc v. Griffin, 5 Efp. Caf. 
(.hey can only recover upon it fo 141. 


R£X V. Roberts and others. 

'J'HIS was an indi^lmcntagainfl: the defendants, which 
charged, that being perfons of evil fame, and in 
low and indigent circutiillanccs, they confpired together 
to caufe thernfelves to be reputed perfons of confide- 
rable property, and in opulent circumftanccs, for the 
purpole of defrauding one A, B. &c. 

Evidence being given of (heir having hired a houfc 
in a fiiOiionablc ftrect, and reprcfeiitctl thernfelves to 
one tradefnum employed to furnifli it as people of 
large fortune ; a witnefs was called to prove, that at a 
different time, they had made a fiuular rcprefcntation 
to another tradefman. 


Th'irfH-iy, 

July 14. 

In an i'l l!rtm?nt 
a’liiiit Jeft-n.U 
aiKs fir a cmii- 
I'i'iru’y 10 cai.'fe 
th. inith-e? in he 
b.'lii’voj iierfnns 
of lir!'.!'|mn>priy, 
for liv iiiirnofe 
of d^t< TU'llllJ 
tra'.!r;lnii;ii, the 
I'rof.-Lviror may 
pit'VO variout 
iiili.mci-s of 
ihrir giving a 
ftliif rcprelonta- 
*.'n of their cir- 
ciimilfliiccs, as 
overt aft, of lit* 
conlpii acy. 


Marryat objefted, that it was not competent to the 
profecutor to give evidence of various ads of this fort, 
and that he was bound to felcd and confine hinifelf to 
one. It was impoflible for a man to come prepared 
to explain all the tranfadions of his life j aud if this 

E e a mode 



400 


CASES AT NISI PRIUS, 


flriDde of fixing a criiiie upon an individual were allow¬ 
ed, no one could be fecure. 

Lord Ellenboroogh.-— This is an indifliment for 
a confpiracy to carry on the buflnels of common 
cheats, and cumulative inflanccs arc ncccflary to prove 
the offence. The fame fort of evidence is allowed in 
an indidment for barratry ; and in a profecution for 
high treafon iifelf, the gravefl of all otTcnccs, if the 
indiftment lays that the prifoner imagined the death 
of the King, and in purfuanco of fuch imagination 
wrote divers letters to the enemies of our l.ord the 
King, or held divers confults upon that fubjc»ff, evi¬ 
dence may be given of the prifoncr’s having written 
any treafonable letter, or attended any meeting held for 
trcafonable purpofes. I'hc objeflion is unfounded, 

I'he defendants were all found guilty. 

'rtie Attorney-General and Cafclee for the profecu¬ 
tion. 

Marryat for the defendants. 

[Attnriiies, Duller and Smith.'] 


Vide Eaft, P. C. €h, II. J 7—9. 54. 


DuFfELL, 
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DuFFILL, EstJ. V, WlLSOJ?. 


FrMtjTi July !$• 


/V SSUMPSIT on a promifb, in coniideration of re- h a. in confi* 
ceiving the fum of 4 /. 4 j. to indemnify plaintiff, prcmi^fun- 
in cafe he fhould be drawn to ferve in the militia, un- b 'againft 
der an Aft of Parliament paffed in the 47th year of being «or 
the King, intitlcd, “ An Aft for the fpeedily complet- a panicubr^lr 
ing the militia of Great Britain, See.with the [.iln jayI 
common money counts. — Plea, the general ijfue. on th«"day'aU 

ballotting under 

The above aft paffed on the 14th of Auguft 1807, «!fe*anrth*fB. 
and on the 27111 of Oftober following, the plaintiff 
paid to the defendant, as treafurer of an infurance fo- by tin- itnurance 

. rir*. cc • i.t agiinfhhcopera- 

ciety, a lubJcription or lour guineas; on which occa- tionufth«lu- 
fion, he received a receipt in the following form ; — 

to indemnify B. 
in c'''!..'(‘(juc‘nce 

Received of J. II. Duffell, Efq. 4/. 4.r. being his of his l;c.iug 
fubfeription to the fodety held for the purpofetif in- mT.iii” undpr*he 
demnifying fuch perfons as may be drawn before the lovrmembMd 
iff day of February 1S08, to ferve in the militia to be Wut-on 
raifed by virtue, and under the direction of an aft of miireprcietua- 

rr t a tion, the contrail 

parliament pafled, &c. u void, and b. 

nuy recover back 

... , nr ». rremitnn, aa 

“ No perfon will be entitled to any beneiit from this money had ami 
fociety who has aftually been ballotted prior to, 
or on the date of this receipt, which wall expire 
by the 31ft of January 1808; by which period^ 
all ballottings wider this are directed to ceafeJ* 

The plaintiff was likewife informed at the time of 
fubferibing, that he was fecured completely againft the 
' E e 3 operatioa 
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operation of the ad. On the prh of February, how^ 
ever, he received a letter from the defendant, informer 
ing him that the ballotting under the ad was to con¬ 
tinue for three months longer, and that to be infured 
during that period, he niuft pay an additional premium 
of i/. iij. OJ. The plaintiff having refufed to com¬ 
ply with this demand, was drawn as a militiaman on 
the igtli of February, and was obliged to pay a fine 
of 18 guineas. 

Lord Ellenborough held, that fince the ift day 
of EeLruary 1808 was cxprefsly mentioned in the re¬ 
ceipt as the period to which the indemnification was to 
extend, neither the claufe that followed, nor the ver¬ 
bal alfurances were fuflicient to raife a promife on the 
part of the defendant to indemnify the plaintiff during 
the lubllquent operation of the ad; but that there 
bad been a miiVeprcfcntation on the part of the de- 
iemiant, which rendered the contrad void, and that 
ahhotigh the pjaintiff could not recover the 18 guineas 
under the fpecial counts, he was entitled to the four 
guineas, as money had and received to his ufc. 

Verdid accordingly. 

Scarlett and Lililedale for th^ plaintiff. 

Garro-jj and Marryat for the defendant. 


put if the dcffiidant liad only would have been entitled to rc- 
faid that he Idicued or ftepeaed, tain the piemium. — Pawfon v. 
that all i ailottingb under the Watfon, Cowp. 787.—-Barber 
WDuid expire a fucb a day, he v. Flutchur, Doug. 292. 

8 LORp 
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Lord Galway v. Matthew anS Smithson. 

was an adion againft the defendants, as fur- 
viving partners of Wliiifmith, on a promiffory 
note, in the following form, made and figned by 
Matthew 

“ December 16th, 1805. 

Sixty days after date, 1 pay Lord Vifeount Galway, 

or order, 200/. value received. For J. Matthew, T. 
“ Whitfmith, and I’. Smithfon. 

“ J. Matthew!** 

The Auorncy~Gc7ieral contended, that this note was 
binding only on Matthew, who figned it. He allojved 
the cafe would have been different, had it been wg 
pay J** but the note, in its prefont form, was a mere 
pcrfonal undertaking by Matthew to pay a fum of 
money fuppofed to be due from hlmfelf and his co¬ 
partners. 

Lord F.i.lenborougii held, however, that a note 
made in this manner, was fufficient on the face of it 
to bind the whole firm. 

It was afterwards proved, that before the date of 
this note, Snuthfon had advertifed in a newspaper 
read by the plaintiff, that he would not be anfwerabie 
for any bills or notes iffued by Matthew in the name 

£ e 4 of 


S«nie d-j. 


If A. B. and C. 
arc j.'t partner* 
fhip, and A. 
dr;i\vs a prumif. 
fory note, by 
which he pro* 
mi Ihs 

/y to pay the mo¬ 
ney, and which 
be iigns with his 
own name only, 
btit prefixing to 
his fignat'.ire, 

“ for A. Ji. and 
6'.,” this binds 
the whole paru 
nerlhip. 
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of the parttierfhip; and on this ground there was a 
verdid for the defendants, which the court of K. B. 
afterwards refufed to«fet afide (a). 

Topping and Wighy for the plaintiffs 

ITie Attorney-General for the defendants. 

[Attoi nics, Syiss and 


(a) T’'ide lo Eaft, 264. 

Ill Aldtifou V. Popes, Sit¬ 
tings after M. T. 49 G. HI.-— 
J.ord Eileiihurongh held, that 
where there was a llipulatioii 
between A. B. and C. who ap¬ 
peared to the worhl as co-part¬ 
ners, that C. ihould not partici¬ 


pate ill the profit and lofs, and 
fhould not be liable as a partner, 
C. was not liaVilc as fiich to 
thofc wild had notico of this 
flipidution, and that notice to 
one member of a firm was 
notice to the whole parlaerfitip. 


Same de/. 

An iridiftment 
for perjury in a 
wriireii depofi- 
tion before a 
*na?i 'rate in 
which 4 word 
neceiTary to the 
fenfe h-U been 
emitted in let- 
tin-’ oil! the fuh^ 
fiaaet and ejf< St 
ef the d'.pofition, 
fiipplied a ivoid 
acc rdiin* with 
the fenle, at if it 
fhould have been 


Rex V. Mary Ann Taylor. 

''PlIIS was an indidment for perjury in exhibiting 
aruclcs of the peace againft Samuel Naylor. 

The indiftment Hated that the defendant went 
before a juftice of the peace, and fwore in fubftance 
and to the effeft following (that is to fay), “ that the 
faid Samuel Naylor, on the ift day of January io the 

had ailua'Iy ftooti ’he drpofitlon. Held to be a fatal variance. The depofitiqn 
literally let out, and tlie meaning explained by .tn innuvndt. 

year 
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year of our Lord 1808, in the pariih of St. Maryde- 
Bonne in the county of Middlefex, made an affauU 
upon her tho (aid Mary Ann Tayior with an umbrella, 
and at the fame time threatened to fljoot her with a 
piftol.** 

The information, when produced from the public . 
office in Bow-llreot, ftated the affault with the umbrella, 
in the fame words as in the indiflment; but it then 
went on to lay, “ and at the fame threatened to 
flioot her, &c.’* without mentioning the word time» 

Rainc for the defendant pointed this out as a fatal 
variance. 

Garrew, on the other fide, allowed it would have 
been fo if the indidlmcnt had undertaken to fet 
out the tenor of the depofition ; but as it only pro- 
fefled to fet out its fubllance and effecl, there could 
be no objection to fupplying the word tune, v^ich 
was nccclfary to make either lenfe or grammar of 
the fcntcnce. 

Lord Ellenborough. — I am of opinion that the 
words ought to be fet out exaQly as fworn, and that 
if there be any miflake or ambiguity, that can only be 
remedied by an innuendo. Here the indictment 
might have ftated “ at the fame (meaning thereby at 
the fame time) threatened, &c.** — but the informa¬ 
tion might have meant at the fame place; and it is 
quite impoffible to fay that the allegation in the in¬ 
dictment is fupported by the information given in 
pyidence. 




Pefendaitt 
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Defendant acquitted. 

Garrow and Marry at for the plaintiff. 

Raire for the defendant. 

^A ar.d Tfafves'] 


• Rtx V. Wiiidu". — Sa”'c 
day. — lndi< 5 tin( nt Air perjury, 
at a trial at Ni. Pi i. The in¬ 
dictment ilaicd that an action 
was depemling wherein H. K. 
was the pLiiiliff and B. T. llie 
defendant. When the Judg¬ 
ment was produced it began in 
this manner: ** B. F. fned by 
the name of X.. F. was at¬ 


tached to r.i;i-.v;r II. K. £{c.” 
I.Old EiJerJjorough held tfenc 
was no vaiiancf ; tor although 
tlic indietmenr did not <rivc F. 

v'S 

liis full defeription as in the 
judgment, it gave liini his tiue 
one. The defendant ua.s found 
guilty. jTide Aniey v. Long, 
avtf sc. 


AD 
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adjourned sittings in LONDON. 


Stuhltewortu V, Stephens. 


Tburfday, 
July * 1 . 


doclaration was in the common form as upon Aninftrument 
-I 1 - I, f 7 7 1 i 1 r 1 . ill the common, 

form of a bill of 
exrhange, ex- 
ctpc that the 
word at it Tub. 
(litiitcd for it, 
betorc the nams 
of the drawees, 
may he declared 
on as a hill of 
exchange; or, 
romt frmblt, may 
be treated as a 
promidory note, 
at the option .of 
the holder. 


a bill of exchange^ drawn by the defendant on 
IMeffrs. John Morfon and Co., payable to John 
Jenkins, and indorfed by him to the plaintiff. 

Ill fiipj-.ort .of the action a paper writing, of which 
the following is a copy, was given in evidence : 


*‘21(1 October 1804. 

“ Two months after date pay to the order uf 


“ John Jenkins 78/. 1 is. value received. 

“ Thos, Stephens. 
“ At Meffrs. John Morfon and Co.” 


Lord Eli.enborough held, that this was properly 
declared on as a bill of exchange; and that Meffrs. 
Morfon and Co. might be confidered as the drawees ; 
although perhaps it might have been treated as a 
prorniffory note at the option of the holder (a). 


(a) Mr. Juftice Lawrence tion as on a promiflbry note, re- 
having been applied to for leave fufed to intertere, faying that he 
to add a oouitt to tln« declara. tliought it ulineccflary. 


The 



it * 

Uj-rov# 

tV***- c'TTi'i'iwjtrtWS 
fcr iVt. ii\doue- 

snent. 


iRfirr/ objot^t d to the competency of fhiV witnef^ oil 
the fcorc uf intcrcfl; as, if the plainrJiT could not fre 
the prefent <?cfcnd.inf upon tJio bill, he might flill 
'brin^ an adiion agaiiift Jenkins for the price of the 
goods. -—But 

I.ord Er.LENBOROuoH faid, the wifnels had an 
equal intcrcfl: cither way ; for though if this aSion 
failed, he would be liable to the plaintiff for goods 
fold, yet if it fucceeded, he would be liaolc to the 
defendant for money paid. 

The plaintiff had a verdict. 

The Attorney-General^ Carrow, and Damficr for 
the plaintiff. 

Fork for the defendant, 

[ Attornies, ytnes and Shephard^ 


But in an aftion by tlie in- 
dorfee againft. the maker of a 
promiflbry note without origi¬ 
nal confideration, if the maker 
has become bankrupt and ob¬ 
tained his certificate fubfequent- 


ly to the date of the note, he is 
not a competent witnefs for the 
defendant. MaundreU v. 

Kenneth G. H. Sittings in 
H. T. 1809. Cor. BAVt-EY, J. 
Adlion by the indorfee againit 

the 
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the maker of a promiiToiy note 
for 150/. Defence, that it was 
an accommodation note, and had 
been indorfed to the plaintiff 
after it liccame due. To prove 
this, Hoiuard the payee and 
indorfer was called: but being 
examined on the voire dire, it 
appeared that fince the date of 
the note he had become bank¬ 
rupt, and had obtained his certi- 
licate.— Bavlev, J. held that 


he was not a competent witaefs* 
as he yvas no longer liable to the 
plaintiff, but would' be liable to 
the defendant, if the latter were 
obliged by this action to pay 
the promifTory note drawn for 
his accommodation. The plain- 
tiff liad a verdift .—Vide Chitty 
on Bills, 2d ed. 282, 3, 4, 
— where all the cafes on this 
abHrufc fuhjedl are collc^ed. * 


Attersoi. V. Briant. 

^J^''ROVER for 5000 bricks. 

The cafe opened on the part of the plaintiff viias, 
that the brick.s in qucflion had been font to the defend¬ 
ant, to be carried by him as a common carrier, and 
delivered to one Stiles ; that he had afferted to the 
plaintiff he had delivered them to Stiles accordingly ; 
but that in truth he had not done fo, and they had 
never reached Stiles's hands. Under thefe clrcum- 
ftances, it was contended, the defendant mull be taken 
to have converted the bricks to his own ufe. 

Lord Ellenborough, however, faid, that the 
fafts Rated were not fufficient evidence of a conver- 
lion to fupport an a£fion of trover. Although the de¬ 
fendant might have been guilty of a tort refpe£ting 
the bricks, it did not appear that he was guilty of 

the 


Priday, July it. 


If A. fends Roodi 
by B- a cotnmoB 
carrier, to be 
delivered fo C., 
proof th.tl B. 
afTrtred lie hail 
delivered the 
goods to C., 
whereas in trutJj 
C. had never re¬ 
ceived them, ia 
not fufficient 
evidence of cob- 
verlion to fup¬ 
port trover 
agaiiift B. 
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the fpecific tort mentioned in the declaration. The 
a^ion was therefore mifconceivcd. 

PlaintiflF nonfuited. 

Garrow and Parntber for the plaintiflT. 

Park for the defendant. 

[Attornl<:s, anti 


So trover will not lie agatnft 
a common carrier for merely 
Ift/irtg goods entrufted to his 
care. Rofs v. Jolinfon, 5 Burr. 
2825. But evidence of liis de¬ 
livering them to a wrong per- 
fon by mtjlakey is fufticient to 
maintain trover agaiiiil him at 
th«? fuit of the right owner. 
Yoiihv. Harbottic, Peak. N. P. 
Caf. 

If one having a lien upon 
goods, when they are demanded 
of him, claims to retain them 
upoti a difl'erent ground, mak¬ 
ing no neiition of the lien, 
trover may be maintained again0. 
him, without e\idence of any 
tender liaviiig been made of 
the amount of his lien. 

Boardman v. A/ 7 /, Sittings 

after M. T. 49. G. Ill- 

Trover for fonie brandy, which 


lay in the derendanl’s cellars, 
and which when demanded he 
liad refilled to deliver up, fay¬ 
ing it was hia own properly. 
At tliis time certain warchoufe 
rent was due to the defenda^l oit 
accuiint of the brandy of wliicK 
no tender had been made to him. 
The Atlorney-General conteiuleil 
that the defendant had a lien on 
the brand)' for the warehoufe 
rent, and that till this was ten¬ 
dered trover would not lie. But 
X-ord Ellenborovch conh- 
dered, that as the brandy had 
been detained on a different 
ground, and as no demand of 
warehoufe rent had been made, 
the defendant mutt be taken to 
have waived his lien, if he had 
one, which would admit of 
fome doubt.—.The plaiiitilT had 
a vcrdidl. 


Edgar 
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Edgar v, Bumstead, 


'Same 4 ij, 


/^SSUMPSIT for moTK'y had and received, and on 
an account dated.—IMca, the general iffue. 

The princMile item in difpiirc between the parties 
was a fuin paid by tlie plainrill' to the defendant under 
the following circunillanccs : 

The plaintiiT being an infurance broker, got a policy 
under-written for the defendant, a merchant, on the 
fhip Alfred, which was fubferibed (amongft others) by 
one t.omas. A lofs happened ; whereupon the plain- 
tiif paid the fall amount of the fum infured.to the de¬ 
fendant. Previoullv to this, Lovias had become iif- 
folvont, without the plaintilTbeing aware of that fact; 
and it was now cc'ntended that he had a right to 
recover the fum he had paid to the defendant in rcfpe£f 
of Lomas*.s fubfeription, as money paid under a 
iniRake of fad.—But 


If an infurinre 
broker, wlien a 
Inf:! luppcfii 
U}*on a poliev 
\\ hi< h lie iuia 
pays 

the .iHareii tlis 
full amoaut of 
lha muii.’. y fub- 
feribed, he can* 
nor recover back 
aoy part of it.. 
ui)on ihe gro'uid 
that before the 
1 'Jii! happened 
one of" the un- 
dei".vritcr.s upon 
tile policy iiad 
b-co.iit iiiioU 
vent, .iiuf ll^jt he, 
IV IS not .iu.l»v of 
th .3 f„''i nhen be 
paid till, iuo;.ey. 


Lord Ellenbokough held, that on account of 
the well known courfe of dealing between the infur- 
ance broker, the merchant, and the underwriter, the 
money could not, under thefe circuniftances, be re¬ 
covered back from the afiured. 


Verdid for the defendant. 


Carroiff 
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Garrow and Lawes for the plaintiff. 
Jervis and Curwood for the defendant. 

[Attoriiies, Band aud ColUns.'^ 


Vide Wilfon v. Creighton, i T. R. iia. — Dalzcll w. 
Marlhall, 293.—Airy v. Bland, Matr, pr^l. 

Ib» 294.. — Grove v. Dubois, 


Monday, 
July aj. 


Phipps v. Parkkr. 


*^m'**o'lrexe aftlon for words. The declaration 

euted by A. in ftated that the plaintiff had infured his houfe from 
n*as auefting*^ firc with the Sun Fire Infurance Office ; that his houfe 
was afterwards accidentally burnt down j aud that the 
cu«d "v A defendant,* well knowing tiie premifes, had faid that 
i.if profeiire.the the plaintiff had wilfully fet hre to it, with intent to 
prmeTi’rcv^! defraud the Sun Firc Infurance Office. 

deiire of A.’s 

handwriting, 1 1 « • 1 r 

of an ackno-.v- A policy was produccd, having the names of two 
l^tTirh^cte- of direftors of the Sun Fire Office affixed to it, 
cuted it. 2nd purporting to be executed by them in the prefence 
of J. S. as attefling witnefs.—J. S. being called to 
prove the execution of this policy, fwore that it had 
not been’ executed in his prefence by either of* the 
gentlemen whofe names appeared at the bottom of it. 


I'he Attorney-General for the plaintiff (without 
queftioning the veracity of the witnefs) then propofed 
to prove the execution of the policy by evidence of 

the 
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the hand writing of the direfliors who had figned it, 
and by (hewing that they had fubfequently acknow¬ 
ledged it to be their deed. 

Lord Ejllenborough. — The policy purports to 
have been executed in the prefence of the witnefs. 
I muft therefore take it to have been executed in his 
prefence, if it was executed at all. If it was not 
executed in his prefence, the conclufion of law is, that 
it was never executed as a deed, although it may have 
been figned by thefe two diredors. Nor can I admit 
evidence of their acknowledgement; fince the attefta- 
tion points out the fpccific mode in which the execu¬ 
tion is to be proved. 

I’iie Attorney General cited the cafe of JoUiffe's ’will^ 
where all the attefting witnefies having denied that 
the will w'as duly executed, other w itnefles w'erc admit¬ 
ted, who edabliflied its validity {a). 

Lord Ellen BOROUOH. — There the attefling wlt- 
nefles had confpired to defeat the wdll, and they were 
afterwards convided of perjury {h). No imputation of 
that fort is call upon this witnefs. There has been 
very great careleffnefs both on his part and that of the 
diredors; but there is no rcafon to fufped the fefti- 
mony he now gives, or to believe that he w'as adually 

(a) Low B. JollifFc*, 1 151 . ed, that he was dien in the per- 
Rep. 365. The I'ubfcribing fed: poflciTion of all h is faculties, 
witnefles fwore that the teftator, {Jb') Rev v. Nueys, t Bl. Rep. 
at the time the will was made, 416. Thiry were fentenced to 
was utterly inca|wl>Ie of making Hand twice in the pillory, with a 
a will, or tranfading any other paper an their heads denoting 
buHnefs; but it was clearly prov- their crime. 

VoL. 1. F f prefent 



FIjtmtMT ncmfaited. 

The Ge^y^ra/and /or the pJa/iithT. 

Carrow and J^a%ves for the defendant. 

fAttoniies, It fan t and C-jHias ] 


In Faffbt V. Brown, IVak. 
N. P. Caf. 23, Ford Kenyon 
held that if the name of a fir!i- 
tious per/on is pvit as a fuhfcrib- 
ing wituefs to a deed, proof of 
the party’s hand-writing is fuffi- 
cient evidence of its execution ; 
and in Grellier 2». Neale I/>. 146, 
upoi}, a fubferihing wntnefs to a 
deed denying that flic had foen 
it executed, the fame learned 
Judge admitted evidence of the 
band-writing of feveral of the 
parties to it, and direfled the 
jury to prefume the fealing and 
delivery : but in the latter cafe 
the fubferihing witnefs had 
been requefted to put her name 
to the deed by one of the 
parties who ^ had figned it ; 
which was a fuilicient atteftation 
as to him, (Park Mears, 2 B. 
and P. 217); and the only point 
confidered, feems to have been, 
whether bare proof of the hand¬ 
writing was fufficient, or it was 

6 


likcwife necefTary to prove a 
fealing and delivery ?—So rigidly 
has the rule been adhered to, 
that if there be a fubferihing 
witnefs to a deed, who is living 
and in a htuation to be exa¬ 
mined, the execution can only be 
proved by his teftimony, that an 
acknowledgment of the party to 
the deed has been held infiifh- 
cient, whether offered as evidence 
agaitid himfelf or againCf a third 
perfon ; and even an admiflion 
of the execution of a bond in an 
anfwer to a bill in chancery, filed 
for the exprefs purpofc of ob¬ 
taining fiich admiflion, was con¬ 
fidered by the court of K. B. to 
be infuilicicnt, without proof 
that the fubferihing witnefs had 
been fearched for, and could not 
be found. Juhnfon v. IMafon^ 
I Efp. N. P. Caf. 89. Faing 
V. Rainc, 1 B« and P. 85. Call 
m. Dunning, 4 Eaft, 53. Ab¬ 
bot V. Plumbe, Doug. 216. 

C&£CSON» 
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GrEOSON, Gent, one, &C. V. M‘TaGGART, Esq. WcdneMay, 

’ July ay. 

'Y'HIS was an aftion for criminal converfation with 
the plaintiff’s wife, per quad ccnfortium ami/it. 


The plaintiff had brought a /imilar a£lion againfl: 
one Thcuker, his coachman, which was tried at the 
fittings after lad Hilary I’orni; and in which, having 
recovered 200/. damages, he afterwards entered up 
judgment, and took the defendant in execution. 

'I'he illicit intercourfe appeared to have been carried 
on by both defendants during the fame period. But, 
though the former adion was now alluded to by the 
defendant’s couiil’el and by the court, it was not con- 
fidered as any bar to the prefent. 


It is no bsir to 
an ailiun agdinft 

A. for criminal 
converlJiioii 
viih ihi: plain* 
tiff’s «ife, that 
the plaint iff had 
broueht another 
a£libn of the 
fame kind againft 

B. and, having 
obtain^averdidb 
and jiidginent, 
had charged S. 
in execution, al¬ 
though tlie catif* 
of action in hotli 
fuiis accrued 
during the fame 
period. 


The plaintiff had a verdldf. 

I'he Attorney General, Carroiu and Marryat fo/the 
plaintiff. 

Dallas and Gurney for the defendant. 

[Att.jriiies, t and Cr^-uilrr £?* Cj.') 


Tlierc being evidence in Grr^- 
foti V. T/jtalcr, that tlie jilain- 
tifPa wife had iu»t been ci itainal- 
ly counetted with the defendant 
alone, Lord Ellenbouough 
din’ibed the jury to award da¬ 
mages proporiioned barely to fo 
mueit of the plaintiff’s lofs of 
comfort as the defendant’s mif- 
coudu£t might be fuppofed to 


have occulioiu'd, not to the 
vvliole of the injury the plaintiff 
had luffered, width there feem- 
ed reafon to fnfpVct might be 
imputed to others in a fuperior 
condition of life, miicii more 
than to the foliciied coachman. 
Vide Bird Randall, 3 Burr. 
1345 ‘ 373 - S* C. 


F f 2 


Bayley 
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Same day. BaYLEY AND OTHERS, ASSIGNEES OF PeARS, A 
BANKRtJPT, V, Ballard and others. 


A trader in con¬ 
templation of 
bankruptcy, and 
without Ibltcita- 
lion, put th' ee 
cheques into the 
hands of his 
clerk, to be de- 
livcicd to a cre¬ 
ditor at the 
{'• >iint iii)4 houfe 
rf the l..t'cr ; 
but before they 
v.-tre delivered 
the creditor 
called i4K>n the 
trader, and de- 


'"I^ROVER for three cheques for the fum of 1139/. 

The cafe opened on the part of the plaintiffs was, 
that Pears in contemplation of bankruptcy had, with¬ 
out folicitation or legal procefs, paid thefe cheques to 
the defeiidant.s, and had thus given them a voluntary 
preference. 

Pears carried on the bufinefs of a warchoufeman 


ir...iidcdpaymcnt fu^or in this cltv, and the defendants were bill- 
Held, dial die brokcrs, with whom he had been in the habit or deal- 
aToiunury lUg. On Saturday the loih Odober 1807, Pears be- 
Irti^’^confum- for money to anfwer his acceptances, ap- 

m.r.d,th.fiva*a pJied to the defendants for a loan: who accommodated 

taiid I ayinriit. • 

him with the fum of 1400/., to be repaid in a day or 
two, and received from him, by way of fccurity, a bill 
on Fijher and Atkinfon for 270/. loj., and another on 
Hudfon^ Storr and Co. for 1200/. On Tuefday the 
i3ih Ptars's affairs became defperate, and he ftop- 
ped payment. About three o’clock in the afternoon 
of the fame day, he fent his clerk to the defendants* 
counting-houfe with the three cheques in queftion. 
The clerk delivered them accordingly, faying, “ this 
is probably the lafl: tranfadion we fhall have together 
for fome time: we are at a Jiand-JiillP But, after 
the cheques* had been put into the clerk*s hands for 
7 the 
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ihc above purpofe, and before they were delivered, a 
demand was made upon Pears at Jiis counting-houfo by 
one of the defendants, for the repayment of the 
1400/.; and on receiving the cheques^ they gave up 
the bill upon Hudfon^ Storr and Co. for 1200/, 

Lord Ellenborough. —I am of opinion that this 
is not to be confidered as a voluntary payment, one 
of the defendants having called at the bankrupt’s be^ 
fore the cheques were delivered, although they had 
previoufly been put into ne clerk’s hands for that 
purpofe. The intermediate demand takes it out of 
the cafes hitherto decided upon this fubject. There 
was an intention of giving a voluntary preference; 
but that intention not having been confummated, the 
payment Hands good. 

Plaintifls nonfuited. 

The Aiiorney General, Garrcuu, and Marry a for 
the plaintiffs. 

Park and Walian for the defendants. 

[ Attornies, Crotvaer Cu. and 

Fide Smith v. Payne, 6 T. R. 152. Harlfhorn v. Slodden, ^ 
B. and P. 582. Thornton v. Hargreaves, 7 Eaft, 544. 
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Thurfday, 
July 28. 


‘Fisher Oole. 


r°^ '^HIS was an adtion on a policy of infurance on the 
fhip Juno, rcprcfontcd as American^ at and from 


'ITic feiitencff 1 
ft foreign court 
oT .;<imiialty is 

whju pofit veiy I^onJon to the coaft of Africa, during her ftay and 
rffirinrui th.'" trade there, and from thence to her port or ports of 
ndiii li Mt.vf part difcharcfc in the Weft Indies. 

-iVit of ^ 

wlwit n-1)0 

•* . 'rt'd from fnr*'> t ^11 I'l* 

vayofiufei- The Juno was captured by a rronclx pnvatecr, car- 
ried into Martinique, and there condemned in the 
vice-admiralty court. 


I'o filfify the reprcfentatlon of neutrality, the de¬ 
fendant now gave in evidence the fontonce of condem¬ 
nation. This ftated, “ that it refulted evidently from 
the'papers on board, that tiie expedition of tlie faid 
lliip Juno, her cargo, and the operations of her cap¬ 
tain on the coafl^of Afiicr, wn re for account of the 
Brothers Gcdiics, merchants of London, who had, to 
niafque the Engliih property of this outfit, borrowed 
the American flag and jrafiport of the faid fiiip Juno, 
and taken for their agent and partner in this expedi¬ 
tion, Captain Fiflier, furnilhed with a certificate of 
citizen of the United States.’* The fentcnce after¬ 
wards went on to declare as ^ood and 'valid prize the 
flave ftilp Juno, and to confifeate the faid fliip and her 
cargo to the profit of her captors,—without ftating 
any fpecific grounds for the condemn''ion. 


Lord 
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‘ Lord Ell ENBoROUGH. —We fliew a fufficient re- 
fpe£l for French fentenccs, if W£ attach credit in our 
courts to what they diftindtly fay. It is often painful 
to go this length, conlidering the pit^atical way in 
which they proceed. But this Icntence does not fay 
that the fliip was not American, and it is not to be con- 
fidered as evidence of what it does not fpecifically 
affirm. I dare fay fuch fentences will be pofitive 
enough in future, fmcc thofe who frame them are dif- 
pofed to confider every thing as good prize againft all 
mankind. When they do Ipeak out, I will give them 
the fame effect here which they receive in other places. 
But there is no proof in the prefent cafe that the pro¬ 
perty was not American, although fuch an inference 
might be drawn from certain indired llatements in the 
fentence now prefented to us, 

Verdid for the plaintiff. 


in the enfuing term, Fark moved for a rule to fliew 
caufe why there fliould not be a new trial. He con¬ 
tended, that it ucceliarily rcfulred from the terms of 
the fentence of the French Admiralty Court, that the 
ihip Juno and her cargo were not American, although 
this was not pofitively averred in any part of it; and 
that, according to the principle of former decifions, 
the fentence of a foreign court of competent jurifdic- 
tion muft be taken as conclufive evidence of the fads 
upon which it evidently proceeds, 

Ff 4 
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Lord Ellenborouch. — I muft look to the adjui 
dicative part of the fcntencc, and there I find nothing 
diftindlly Rated as !o the Ihip or her cargo not being 
American. Have you any cafe in which it was held 
that Judges muft fifti for a meaning* when a fentcncc 
of this kind is produced to them ? Here the foreign 
court feeins not to have formed any fettled opinion 
upon the fubjefl:, and not to have known or cared on 
what grounds if proceeded to a condemnation. It is 
by an overftraincd comity that thcfe fentcnces are 
received as conclufive evidence of fhe fads which 
they pofitively aver and upon w'hich they Ipecifically 
profefs to be founded. 

The other Judges were of the fame opinion, and a 
rule nifi was refufed. 

The Attorney GeneraL Garroiv and Scarlett for 
the plaintiiF. 

Park, Topping and Richardfon for the defendant. 

[Attornies,-and Dcnntt.^ 

Vide Benmrdi <r*. Motteux, Bell, 8 T, R. 434. Saloucci 
Dtnig. 574. Chriftie V. Secrc- v. Woodmafs, Marlhall, 401. 
tan, 8 T. R. 192. Pollard, v. Kendcrflcy v. Chafe, 3 . 423, 


Toulmim 
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Toulmin V. Inglis, 


Friiby, July 9 J. 


was an aftion on a policy of infurance on 
goods on board the Adeona, at and from the ofinfurance are 

. not difcharfcd 

Cape 01 Good Hope to Buenos Ayres, or any port t>y an ait on the 

or ports in ’the river Plate, and at and from thence ^rldfwh'^to 

back to the Cape of Good Hope, or to England. 

rilk, if it docs 
not amount to 

The declaration Hated the lofs to have happened by culpaltle n^li- 

/•. . •* • ccncc* i hcre*i 

ten of the manners belonging to the fhip having barra- lore, where three 

troufly obtained the command of her and run her ofwarwcM re” 
alhore. e.Wed on board 

A ihip, and iu 
lowed the free 

The defence was, that the underwriters were dif- mlihtLJebeen 
charged by the carelefs and negligent conduft of pt^/,ed*to’^i”l 
William llopley, one of the aflured, in taking' on duath^fcive* 

^ -n T * peBCeaWy durii^ 

board three Spanilli prifoners, who had ftirred up the ibe voyage, bu|| 
mutiny which terminated in the lofs of the fhip. mutiny, and' af- 

Titbcti to run 
away with the 

A fliort time before the Adeona was to fet fail, three ‘‘’’p* ““I**;* 

. 1/-1 ry-iiTT 1. writeii were held 

Spaniards at the Cape of Good Hope upon their paro/t:, ii»bie for a loi* 

with the concurrence of Hopley, prefented a memorial 

to Sir David Baird, the Governor, praying for liberty 

to return to their relations and friends at Buenos Avres 
— ^ 
by this veffel. The following anfwer was returned: — 

The memorialifts may proceed in Mr. Hopley's 

yeffel; but they muft flill be confidered as prifoners 

of war, and deliver themfelves over to Major-General 

Beresford, to be exchanged for any Bridfh Officers 

who may chance to be taken.” The Spaniards vvere 
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accordingly conveyed on board l)y Hopley, who went 
as fupercargo. No ihtiniation was given to the Cap¬ 
tain that they were prifoners of war j fo that neither 
their perfons nor their baggage were examined, and 
they were allowed the full range of the fiiip. 'I'he 
reft of the crew confifted chiefly of foreigners. The 
Spaniards had been at liberty at the Cape, and behaved 
in a manner to difarm all fufpicion, till the mutirty 
broke out. This happened as the fliip was going up 
the river Plate. The Spaniards were at the time fuf- 
petfted to be at the bottom of tlie plot, but they did 
not take a more affive part in it than others W'ho 
joined them j among w'hom were four Kngliflimen. 

Lord Ellenborough.— The queftion is, whether 
there has been here grofs negligence in taking on 
board the three Spaniards? Did they materially en¬ 
hance the rifk ? Eveiy foreigner is more dangerous 
thanr a Britifli fubjeft ; but it is not contended that 
the underwriters are difeharged becaufe the crew con¬ 
fifted in a great meafure of foreigners. It is impoflible 
to fay that every thing which encreafes the rifk vacates 
the infurance ; or this effed would be produced by 
taking on board a calk of gunpowder, or any other 
inflammable matter. 'I'hcfc Spaniards were not con- 
fidercd as dangerous at the Cape, where they were 
allowed to W'alk about at large, and they were not 
ordered to be tranfported by this (hip, but were per¬ 
mitted, at their own requeft, to return home j where 
they were to deliver themfelvcs up to be exchanged for 
any Britifh Officers who, by the fortune of war, might 
have fallen into the hands of the enemy. It might rea- 
fonably have been conceived, that it was unncceffary, 

under 
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under thefe circumftances, to keep them in jealous cuf- 
tody, and that they might I'afely b# conftituted the guar- 
diaiKS of their own honour. If there was no culpable 
inattention in taking them on boanl, and nothing arofe 
afterwards to excite fuf])icion of their intentions, the 
underwriters remain liable. 

Verdi^l for the plaintixf. 

The AHurncy f^encral and TudJy for the plaintifF. 

Parky Marryat and Carr for the defendant, 

[ Attiwiiios, IVinter iT autl 

k'iJe Pipon v. Cope, 


Friday, July J9. 

I. VON V. SUNOIUS AND SHERIFF. 

If a Hill of ex- • 

''PHIS was an action by the indorfee againft the ac- 
ceptor of a bill of exchange. The declaration 
ftated jrenerally, that the defendants accepted the bill the ac- 

Y ■' , n r »_ ceptor, this ad- 

according to the ufage and cuftom of merchants. dition to the ac- 

° cepuiice does 

not require to b» 

The bill, when put in, appeared to be accepted by 
SheriiTfor himfelf and his partner, payable at Mejfrs, inguojMrtofthe 

J ^ , J y, ^ t J coiurafet, but 

Hankey and Co* S L,Ondon* merely a memo> 

randum, where 
Park* payment may be 

' demanded. 
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Park, for the defendants, objeded that this was a 
fpecial acceptance, ind ought to have been declared 
upon accordingly. The undertaking to pay at the 
bankers was clearly a part of the contraft. Perhaps 
the holder might have infilled upon a general accep¬ 
tance, or have protefted the bill and proceeded 
againft the drawer ; but having relied fatisfied with 
the limited promife to pay at a particular place, he 
could not aftervvards extend it. He was bound to 
prefent this bill at Hankey and Co?*s, where it was 
made payable; oiherwife the acceptor, having pro¬ 
vided ample funds to fatisfy it there, might be arrefted 
for it on the Royal Exchange. 

Lord Ellenborough. — How can you make the 
words, “ at Hanl ey and Cq*s,'* more than a mere 
memorandum ?—The acceptor of a bill of exchange 
is liable univerfally. This very point was brought be- 
fote the court fome time ago, when the Judges were 
all of opinion, that fuch words formed no part of the 
contrail and did not require to be fet out in the de¬ 
claration. 

Park faid, he had an impreflion upon his mind of 
fuch a cafe having been decided j but not being able 
to find it in print, he thought it his duty to prefent a 
point of fuch importance once more to IJis Lordfliip’s 
confideration. 

Verdict for the plaintiff. 

The Attorney General and Taddy for the plaintifi*. 

Park for the defendants. 

f Attpraiesi Winter lit Co. and Ailan.l So 
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So if a promilTory note is 
made payable at a particular 
place, in an action agaiiill the 
majtcr, there is no necelTity for 
proving that it was prefeuted 
there for payment. Per Bay- 
tey, J. V. Rennards, Sit¬ 
tings in H. T. 1809.—But it 
has been held, that if a bill be 
accepted, payable at a banker’s, 
the party taking fuch fpecial 
acceptance is bound, fnr ihe 
purpofe of char^in^ the drainery 
to prefent it for payment at the 
banker’s, within theufual bank¬ 
ing hours of the place when* the 
hanker rclides. Parker <11. Gor¬ 
don, 7 Eall, 385. Fide Saun- 
derfon w. Judge, 2 H. Bl. 509. 

The holder of a bill of ex¬ 
change may infill upon the 
drawee accepting it, generally, 
in the very words in which it is 
drawn, or may proteil it for non- 
acceptance. Boehm m. Garrhis 
and others. Sittings after M. T. 
47 G. 3. — Aftion on a bill 
drawn on Lilbon, ** payable in 
effetlvT} and not in vtth realsP 
The defendant was the drawer of 
the bill} aitdthc quc{lionwas,w!’e- 
iher it had been dilhonoured for 
non acceptance ? The drawees 
offered to accept it, payable in 
•unit deoaroSy another fort of cur¬ 
rency, which was refufed.—The 
defeudaut now propofed to 
fhew, that vals denaros was 


fuificient to anfwer what was 
meant by rffeBme, But, 

Pern Lord Ellemborough. 
—The plaintiff had a right to 
refufe this acceptance. The 
drawee of a bill has no right to 
vary the acceptance from the 
terms of the bill, unlcfs they be 
unambiguoufiy and unequivocal¬ 
ly the fame. Therefore, with¬ 
out confidering whether a pay¬ 
ment in denaros might not have 
fatisfied the term effedive, an ac- 
cejjtancc to pay in denaros was 
not a fuificieat acceptance of a 
bill drawn payable in effe£!ive. 
The drawees ought to have ac¬ 
cepted generally, and an adion 
being brought againll them on 
the general acceptance, the 
queilion would properly have 
arifen as to the meaning of the 
term. — Fide 7 Eaft, 387. 

• 

If a bill of exchange is fent 
for acceptance to the drawee, 
and he retains it in hispoffeffion, 
contrary to the ufual mode of 
dealing between himfelf and the 
holder, this amounts to an ac¬ 
ceptance. Harvey v. Martin. 
Sittings after M. T. 47 G. 3. 
—Adion on bill of exchange, 
by payee againll acceptor. 
Plaintiff tranfmitted the bill by 
poll to defendant, the drawee^ 
as foon as he received it, defit- 
ing him to accept and hand it 
over to plaintiff’s agent in Lou¬ 
den, 
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'don, wliicli was the tkfual mode 
of dealing between the parties. 
Plaintiff hearing nothing*of his 
biU from his agent, wrote to dc- 
fendant, remonftrating with him 
for the delay. The defendant 
anfwered* that he had retained 
the bill becaufe he had once 
meant to accept it, which he npw 
declined doing. 

Lord Ei-lekboroi»gm.— 
This is clearly an acceptance. 
If a bill is left for the cxprols 
purpofe of being accepted, and 
is retained by the drawee, fucli 
retention is as much an accept¬ 
ance as if he had written his 
name upon the face of it.— 
Bcntmck. v. Dorrien, 6 Eall, 
lyy, Thornton f. Dick, 4 
Efp. Cal', 270. 

But, by the ufage of trade in 
l.dndon, a cheque may be re¬ 
tained by the banker on whom 
it is drawn, till live in the after¬ 
noon of the day on which it is 
prefented for payment, and then 
returned, although it has previ- 
oudy hceu cancelled by millakc. 

Ffrtmndfy v. C'lynn. Lon¬ 
don Sittings after M. T. 47 G, 
3.—Plaintiff paid into the houfc 
of Vere and Co. a cheque upon 
defendant’s houfc. Vere’s clerk 
took it to the dealing hoiife to 
be paid, and put it into defend- 
tan’s drawer. Each bailkcr has 
a drawer there for that purpofe. 
The time for putting in the 


cheques; id from three to four. 
Vere’s clerk received it btek 
before five, cancelled, with a 
memorandum written under it. 

Cancelled by mijlaled* After 
five, he would not have taken it 
back. The courfe was proved 
to be, for the clerks to take the 
cheques from the drawers, and 
fend them to the rofpedive 
bankers ; and thofe wliicli they 
will not pay, they fend back be. 
fore five. They are fometimea 
cancelled when they come >11 ; 
but, by the cullom, they may be 
returned any time before five 
o’clock. In this cafe, feveral 
cheques 0} the fatne perfou had 
been paid on that day, and 
when the checpie in qiieflion was 
lent ill, the clerk who received 
it inunediatdy caiicelKd it, be¬ 
lieving it was to be paid ; but 
finding in a few minutes, that no 
more of thofe cheques were to 
be paid, he wrote the memoran¬ 
dum under it, and it was return¬ 
ed as above mentioned. 

Lord Ellf.nboroogh held, 
that notwithflanding t!'e can¬ 
celling, defendant had till five 
o’clock to return the bill, and 
having fo returned it, this a- 
mounted to a refufal to pay ( 
though, had it been a bill fent 
for acceptance, and accepted, 
no ciiange of circumllances could 
have altered that fact. Fide 
Stra. 415, 6. 


Pa^ne 
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Payne v, Shadbolt. 

was an adion of aflumpfit for the noh-delivery 
of wood purchafed by the plaintiff from the de¬ 
fendant. 

It appeared that the wood had been fold, to be paid 
for on delivi.'ry by .1 bill at two months ; that the de¬ 
fendant had permitted the plaintiff to carry away a part 
of It, without receiving any bill ; but that he had re- 
fufed to let him have the remainder, til) it fliould be 
paid for according to the terms of the contraci:. 

It was now contended on the part of the plaintiff, 
that the defendant had complett ly difpenfed with the 
condition of being paid by a bill at two months, and 
that having waived it once, the property of the wh<>Ie 
of the wood abfolutely veiled in the purchafer; fo 
that the vendor was bound to deliver it up, arul to feek 
for payment by the common means. But 

Lord Ellenborough held, that this was only a 
difpenfation pro tanto^ and that the vendor was enti¬ 
tled at any time to Hand on his rights as they were ori¬ 
ginally eftablilhcd by the contraft of fale. 

Plaintiff nonfuited. 


Same (td/. 


It h not an en¬ 
tire waiver of a 
condition to be 
jpHid for giKids on 
iiriinery, tliat the 
vendor allowed 
the purchafer to 
carry away a 
j',irt of the goods 
without being 
paid for them. 


Carrow 
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Gatrow and Knox for the plaintiff. 
Park and Efpinaffe for the defendant. 

[Attornies, Harding and Blaie-I 


Fide Dutnpoi’s cafe,4Co. i i9.b.~Haiifoni>. Meyer, 6 Eaft,6i4. 


Same day. 


MiLJ.EN, spinster, V. WlIITTENBURT. 


Bankruptcy i£ ASSUMPSII oit a promife to pay plaintiff half a 

not a (lii'char^e . i r r . 'r . 

of a promife to guiHca a wecK for thc lupport or an illegitimate 
child Ihe had had by the defendant. — Pleas, mn- 


and hmkrupuj. 


Scarlett contended, that thc defendant’s certificate 
<nfas a bar to the a£Hon, not only as to the previous ar¬ 
rears, but as to fuch SiS were fuppofed to have fubfe- 
quently become due. By law, a man was not bound 
to fupport his illegitimate child without an order of 
filiation ; fo that here there could be no implied pro- 
mife to maintain the action, and the exprefs promife 
was difeharged by the defendant’s bankruptcy. 


Lord Ellenborough. — If any arrears accrued 
before the bankruptcy, the certificate will be a dif- 
charge as to thefe ; for the plaintiff might have proved 
them under the commiflion: but, could (he have 
fet an aggregate value upon the defendant's promife 

to 
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to allow her a weekly funi for the maintenance of the 
child, and received a dividend for jthat ?—As no proof 
in refpeft of the fubfequent arrears would have been 
admitted under the commiflion, I am of opinion, that 
the defendant is ftill liable for them in this a£lion* 

Verdltl for the plaintiff. 

Garrow and Comyn for the plaintiff. 

Scarlett for the defendant. 

[Attorni'-s, and Caton.'] 


Vide Aiuiol T. Mills, i H. Boot v. Wilfon, 8 Eaft, 311. 
Bl. 433. 4 T. R. 94. S. C. WitJhani r. Marlowe, Ib. 314. 


Donaldson v. Thompson. Saturday,- 

July ,50. 

'’2'niS was an aftion on a policy of infurance on the The lenteuceof 
American fliip Maryland Mary, at and from Gib- nii'rX.'fiama 
raltar to a market, with leave to call and land goods 
at two or more ports in the Mediterranean. bdiigerent 

r pou t’r, in a ni*ii- 

tr.il I'ountjyi will 

not be recognlaod in our courts; and that is to be ronlidered a neutral country for iliii juirpole, 
in which the forms of an independent neutral government are jirei’erved, althiuigh the lii'lligcrcut 
may have fuch a body of tro.>ps llationeil there, as in reality to pofrcl's the fovercign autiiorit}-. 


G S 


VoL. h 


The 
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The fhip having landed fome goods at Malta, pro¬ 
ceeded from thence,on the 17th of May 1807, with 
the reft of her cargo for Smyrna, but was the fame 
day captured,by a Ruffian privateer, and being after¬ 
wards carried into Corfu, was there condemned as 
lawful prize. 

The defence fet up by the underwriters was, that 
this American fhip, by failing ibr Smyrna, had violated 
the laws of neutrality ; as that port was then block¬ 
aded by the Ruffians. However, the only evidence 
adduced to fhew that the (iaptain knew of the blcjckade 
before he left Malia> was the I'cntcncc of condemnation^ 
in which this fad was pofitivcly averred. Upon the 
validity of this fentence, therefore, the caufo entirely 
depended- It was pronounced by a prize coniniiffiion 
which fat at Corfu in July 1807, by the autlicuiiy of 
the Emperor of Ruflia. 

r 

The plaintiff’s counfel contended, on the authority 
of the cafe of the Flad Oyc/z, 1 Rob. Rep. 144, that 
the fuppofed court could have no legitimate jurifdic- 
tion where it fat, and that its fentence was a nullity. 
Corfu was one of the iflands which formed the Ionian 
Republic, — an independent government recognized 
by the peace of Amiens, and which continued to pre- 
ferve its neutrality amidft the ftruggles of the furround¬ 
ing ftates. A belligerent, therefore, could have no 
right to hold a prize court there, confiftently with the 
principles of the law of nations. 

On the other fide, it was admitted, that if Corfu 
was to be confidered as being, at the time of the con¬ 
demnation. 
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demnation, an independent neutral ftate, the fentence 
could not be fupported. But they undertook to prove 
that it was fubftantially part of the territory of the 
Ruffian empire; and they infifted that this muft be 
taken to be the cafe, if the Ruffian power was there 
dominant — if the fupreine authority was vefted in the 
Ruffian commander; although there might ftill be 
kept up fomc empty forms of an imaginary republic. 

The condiiion of Corfu, in July 1807, was defcribed 
by a gentleman who had aclcd there as Engliffi 
Conful. He ftateil, that at that time, there was a 
Ruffian garrifon in Corfu, and the Ruffians had 
about 6000 men in the different lllands of the repub¬ 
lic ; that they had made C'orlu a military ftation for 
four or five years ; and that they continued in poffef- 
f on of it till the peace of .rilfit, when they delivered 
it up to Bonaparte : but, that provioufly to that event, 
the flag of the Ionian Republic flew from the forts jh 
the ifland ; there was a port Admiral appointed by the 
Ionian Republic ; a Conful from the Sublime Porte re- 
fiJed at Corfu, and the wiiuefs was recognized as 
Englifh Conful by the Prince and Senate of the Ionian 
Republic, who continued in their fundions till the 
republican government was diffolved by the fVench. 

Lord Em.entjorough. —I will not receive the fen- 
tencc. Under thefe circumflanccs, the Ruffians muft 
be copfidered as vifitors in Corfu, and not as fove- 
reigns. While a government fubfifts as this did, we 
cannot look to the degree in which it might be over¬ 
awed by a foreign force. 'I'hc fentence was pro¬ 
nounced by a belligerent on neutral territory, and is 

' G g 2 therefore 


4JI 
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therefore void. I am by no means difpofed to extend 
the comity which htls been (heuTi to thefe fontences of 
foreign admiralty courts. I fliall die, like I.ord "J'hur- 
low, in the belief that they ought never to have been 
admitted. The do£trinc in their favour refls upon an 
authority in Shower (//), which does not fully fupport 
it; and the pradkicc of receiving them often leads in 
its confequenccs to the greateft injuitice. 

Verdici: for the plalntiH*. 


In the enfiiing term, Pjrk appli(\l to ilic; court to 
fet afidc this verdict, on the ground that the fentence 
of the Ruffian prize court had hj.-u i:Opfopt.ily vcv 
jcdled. He contendi-d that occupied in 

the manner above dcfcribed by the Rufiiati troops, 
W'as either to be confulered as a ]»art Ruffian 

empire, or as a co-beiligcrent with Ruffia agamlt the 
Porte, fince the Emperor of Rutila derived the fame 
■advantages in a military point of view from this occupa¬ 
tion of the iflaiid, as if he had feized it hofliLly, or tiic 
Ionian Republic had been his ally in the war he was 
carrying on. A rule iiiji was reluctantly granted : 
but, caufe being ffiewn, it was dilcharged. 

Lord Ellenborough. —It is impoffible to fav that 
the government of the Ionian Republic w'as fuper.- 
feded, at a time when its inllitutions fublifted, and its 
fupremacy was recognized. How, then, was Corfu a 


(a) Hughes V, Curnclius, 2 Show. 
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co-belUgcreni ?—Only becaufe it endured an hoftile ag- 
greffion. Will any one contend that a government 
which is obliged to yield in any Quarter to a fuperior 
fi)rce, becomes a co-bdligerent with the power to 
which it yields? It may as well contended, tliat 
neutral and belligerent nican the fame thing. Indeed, 
thivS principle would make us co-bciligerents w'ith 
France, becaul'e we receded from Corunna. 

The Attorney General, Garrow and Puller for the 
plaintilF. 

Park, Topping and Scarlett for the defendant. 

[Attonik'S, Cnt^vder .ind BluntC\ 


In Smitli V. SuniJj;!', 4 Kip. 
N. 1 *. C-;f, 26, Loi J Kdivoiiis 

itated tt) have iu ld, ituu tin: L‘n- 
iL'iicc ol a Court i>l admiralty, 
under a cu'.unufiijn from 
a bclliocroiit in a licut! .1! t ouii- 
Iry, is valid, if acqui-f'-'d in hy 
the govertnueni of the neutral 
tountry ; but this doctrine is nut 
only contrary to tin* caie of tlie 
h'hul Oyrn, and other d»*cilK>us 
of Sir William Scott, but i^ in- 
confiilciit with what was laid 
duvvu by l.ord ivcnyon himlelf 


in Havelock v. Rockwood, 
8 T. R. 27/5, where the foreign 
ieiitciicc which was n je£led, had 
I »een pronounced at thefamc alace 
and under the fame circumlfances 
as that Aippofed to have been re¬ 
cognized in Smith v. Surridge. 
— In France, no I'entences of fo¬ 
reign courts, of whatl’oever de- 
fcripiion they may be, were re¬ 
ceived as evidence in fuits in 
which Frenchmen were parties. 
Emerigoi!, tom. 1. p, 45S. 


g 3 
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CASES AT NISI PRIUS, 


Same day. 


If through the 
negligence of the 
owner of s fliip 
iiifured, the 
mariners barra- 
troiifly carry 
finupgled 
pooHs on board, 
whereby the 
Ihip is li'ixed as 
forfeittd the 
Dndi rivrifprs arc 
not li .b!c for the 
lofs. 

If fl'ip is 
juflly feizcil *£ 
forfeited for 
finuggling, and 
afterwards re - 
llored, the un¬ 
derwriters arc 
not li.ible fur any 
damage huppen- 
ing to tl'.e Ihip 
bv the perils of 
the fea, in (he 
interval hacwecn 
the tei/nre and 
refiuratioti. 


PiPON V. COPJE. 

^HIS was an aftion on a policy of infurance on the 
fliip GeneraJ Doyle, for 1 2 months from the 1 j;th 
day of Oflober, 1806, warranted free from captures 

and feizures and the confcqucnccs of any attempt thereof** 
—The declaration flated feveral average lofl’es to have 
accrued upon the fliip during that period, by the 
barratry of the mariners and by the perils of the fea. 

The General Dov!o w'as employed as a pofl-ofllce 
packet, between WeymtHirh, atid (liicrnicy and jerfey. 
Government indemnified the owner againft caplure 
or damage by the enemy, anti his objetit was to cover 
all other rilks by the jirelcnt policy. 

The atfls of barratry relied upon were conflituted 
by the faking of fmuggled goodvS on board tiie fliip. 
Upon her return to Weymouth foon after the policy 
was efltilcd, confiderable quyiititics of fpirits ami 
tobacco were found concealed in diftVrcnt parts of her, 
which bad been placed there by the failurs, without 
the knowledge of the plaintiff. She was feized in 
confequence; but was afterwards liberated, on fatif- 
faftion being made to the feizing officers. She again 
failed with a frefli crew, who were admoniflied to be¬ 
ware of any infraction of the revenue laws. Notwith- 
ftanding this, they took large parcels of fait on board 
at Jerfey, w'hich being afterwards difeovered, the veflel 
was fisized a fecond time. However, fhe w'as releafed 
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as before, and made anolber trip. As foon as fhe 
returned, Ihe was feized a third time for having fpirits 
and tobacco on board, which had been fecretly flowed 
away by the mariners. While fhe lay under feizure 
on this occafion in Weymouth harbouc, another ftiip 
was driven againft her by the force of the tide, and did 
her confidcrable damage, A petition to the board 
of Cuftoms was in the mean time prefented by the 
plaintiff, flaring his entire ignorance of thefe fmuggling 
tranfadlions; and the fliip was once more reflored to 
him on tlic ufual ttTins. His demand againfl the 
iiiiilerwriters was made up of the fums given to pro¬ 
cure ihi li refliuitions, and the fum laid out in repair¬ 
ing the veil jI from the damage fhe had fullained. 

The Attorney General contended, that the under¬ 
writers were liable for all thefe Ioffes, notwithftanding 
the warranty. That only extended to captures and 
, ieizurcvS by the enemy, againft which the plaintiff had 
no occafion to iiifure, being indemnified by govjirn- 
ment. The furns paid to the revenue officers were 
a neceffary effect of the barratry of the mariners, in 
carrying linuggled goods on board witiiout the privity 
of the owner. 'I’liefc payments were in truth greatly 
for the benefit of the underwriters, as the fhip had 
been completely forfeited, and they might have been 
called upon for a total lofs. With rofped to tlie 
repairs, there could not be the finailefl doubt j as this 
lofs was not occafioned by any capture or feizure 
of any fort, but ardfe from a common fca rhk, lor 
which the defendant had become anfwerable. 


O g 4 


Lord 
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Lofd Ellenborough. —I can conceive, that as by 
captures in the warranty, hojiikcaptures are evidently 
meant, fo by “^feizufes*' muft be underftood feizures 
ejufdem generis. But this is a clear cafe of crajfa negU- 
geniia on the part of the affured. It was the plaintiff^s 
duty to have prevented thefe repeated ads of finug- 
gling by the crew. By his ncgleding to do fo, and 
allowing the riik to be fo nionflroufly enhanced, the 
underwriters are difeharged.—Nor can he recover 
for the repairs. 'I'hc (hip being under feizure when 
file was run foul of, he had thofl ccafcd to have any 
property in her. If a vciVei is feized pro jujid caupy 
the property is-immediarely veiled in the crown. '1 his 
is different from Lord Keith’s cafe, whore the fliip had 
been iinjujlly fcizid, and the property was not con- 
fidered to have been develled from the owner 
Here giving back the fliip was an indulgence, and 
after fuch continued negligence on the part of the 
plaintiff, rather an extraordinary one. 

Plaintiff nonfultcd. 

The Attorney General and Marryai for the plaimifl'. 

Carrew and Park for the defendant. 

[Atti’inic.s, < 7 . tS* Cl/, Co.] 


(a) CuIIct V. Lord Ivoitli, uL- reafoiiable care and dili> 
2 Eatt, 2C0. gcnce to guard againit all t)ic 

TlicTupiiitnefs of the plaintiff rilks covered by the policy.— 
ill this cafe may be coidldered as Law v. Hollingfworth, 

a breach of an implied warranty 7 T. R. sCo. 
an the part of the affured, to 


Crowder 
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Crowder. AND others v. Shee. 

^SSUMPSIT on an attorney’s bill, and for money 
paid, &c.—Plea, the ^aiiral ifue. 


An a<Stion having been brought on a policy of in- 
furance which I he ilefendajit had fubferibed, he de- 
fircd rile plaimill's, Mehrs. C’.rowder, Lavic, and Co. to 
do for him a.s for the other underwriters, and the funi 
of inon; y ntnv fouglit to he recovered was reprefentod 
as his proportion of the law expences which had been 
incurred in liie coiirfe of that fuit. No bill figncd 
by the plainiiiFs had been left with the defendant 
according to tlio provllions of Hat. 2 G. II. c, 23. 
but a witnefs fv e.re ih.U when the demand \\as made 
upon the vKfenda.”.r, he v.cs il'ewn a copy of the bill. 


the dill’ereni charge s u .‘Ce explaried to him, a|td he 
laid to his brother, to wi;o:r. Ir,' left the managomciU 
of the burnu-fs, Why _v-.v /St/ ///,' Jib a chc'jit.c f;:r 
the vioncy —One parr oi lire plaiutius’ demand, 
fuppofed to fbuui on pccv.'i.ir gr ■'und^., was f-'i* the 
fum of %!. v.iiicli tiny led pai.l as the defendant’s 
proportion of certain cc.lis awarded by the court to 


the afl'ured. 


Marryat, for the defendant. Paid ho was inllrucded 
to rely upon the objecUoii of no bill having been 
regularly delivered. 

Garnj-Xy 


Same day. 


Although an 
attorney fliows 
Jiis client a C('|'7 
ol' h'.s tiiil, ex.- 
pl.iining ilie 
dillereut charges 
to liiin, in the 
reafonuhieneis 
of ivhich the 
client acquief- 
ces, the attorney 
is ttitl bound to 
h'avc « tojty ef 
the bill with 
him, according 
to tile {iroviliaai 
of ;t,it. 2 O. IL 
c. 2 ,?. before he 
ca.n m.iinuin an 
afliiin upon it. 
Ihiiuiu lofcver- 
al arc jointly 
lia.hio to an at- 
lo. D.y for bufi- 
tifi'. J'lni', thede- 
ij. ry of .a copy 
(' tii '5 bill to one 
'll lii! in is iuf- 
li.ici!t to main- 
t..in a fepnrate 

afti.'ii 

any ol iheo.tbeix 
-M nj;. p.iid by 
.11! .cf'.rr.ry fi>c 
Co,l;. n , h jiis 
clitMl I: ...1v'i!.;ed 
In is a dif- 
I’url Tisent viitii- 
m i 1!. c. 2 j. 
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Garrow^ on the other fide, contended, that not* 
withfianding this omifiion, the whole fum demanded 
was recoverable; as *the defendant had waived his 
light to have a bill left with him a month before 
the commenceiAent of the aflion. He had been fully 
informed of the nature of the charges, and had in 
fubftance acknowledged that his proportion of them 
amounted to the fum he was required to pay. Thus 
he had enjoyed all the benefit of the afl: of parliament; 
and the truth was, that it would be a inofi; oppreflive 
practice to the underwriters theihfelves if a bill of 
cofts and diiburfements were made out for each of 
them j as they would be bound to pay for it, and the 
expence would often be far greater than the fum for 
which they had underw'ritten the policy.—At any 
rate the 8/. was clearly recoverable as money paid to 
the defendant's ufe. 

Lord ELLENBOROuerr, — If the objeftion is taken 
I muil give it effe^l, 'Elje aft of Parliament is im¬ 
perative. No attorney can commence an aftion until 
tile expiration of one month after delivering to the 
party or parties to be charged a bill of his fees, charges 
and diiburfemcnts, figned with his proper hand. I 
don’t think it ncccflary that fuch a bill fhould be de¬ 
livered to each of the parties; and here if it can be 
fliewn that a bill was regularly delivered to any one 
of the underwriters who were jointly liable, I fhali 
repel the objeftion ftarted on the part of the defend¬ 
ant. But if then; was not, I think the plaintiffs can¬ 
not recover even for the 8/. I cannot feparate 
that from the other items in the bill. 1 think the 

plaintiifs 
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plaintiffs as to that were flill ading as the defendant’s 
attornies, and that it muff be confidered as a diiburfe- 
ment in the caufe. 

Plaintiffs nonfuited. 

Carrow and Puller for the plaintiffs. 

Marryat for the defendant. 


[AttotiiiAi Jer XS €<>• aiiJ AJJr. ] 


Tlic iiiurtition of 2 G. II. 
c. 23. § 23. i» faid to be to give 
the client due time to examine 
the charges made by the attor¬ 
ney and to tal'f advice upon thrmt 
{o that the bill (liould be left 
with him for that purpofe. — 
Brooks r. Mafon, i H. Bl. 290. 
A diftiuction has been taken 
upon the point, whcllier an at¬ 


torney may recover for difourfe- 
ments not taxable, when part of 
his demand is for bnilncCs done 
in court, viz. that he may, 
where he has delivered no bill 
at all. Peak. Caf. iC2. 2 B, &; 

345*»—but that where he 
has delivered a bill irregularly, 
he cannot, 6 T. R. 645./z B. 

& 343 - 


Saiitii, assignee Of Ten. ANT, a bankrupt, 
•V, Young. 


Tiiel’diy, 
Nuv. I. 


^J^'ROVER for a Icafe afligned by the bankrupt to the If a vcvIijI He- 
defendant after an a£l of bankruptcy. itMiiii in uritin|. 

arr matlg at the 

. ^ _ (’.ime time, for 

the purpofi. of bringinj; an a^Hon of trover, and the one has nc reference to the other, evidence of 
the verbal demand is I'uflicieiit, wiihout the pioduCtioii of the wiiiiir;. 

In trover for a deed, the evidence of converfion was. that wIh-o the deed \v,ts demandr.d from the 
defendant, he (aid, he would not deliver it up, but that it was then in the liar.ds of Ids attorney, who 
iuui 3 hen upon it. U'ids livid iiduiEcicnu 

The 
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The witnefs to prove the demand^ ftated, that hd 
had verbally required the defendant to deliver up the 
leafe, and at the fam^ time ferved upon him a notice 
In writing to the like effefl;. 

Lord Ellenborough afked if the words fpoken 
upon this occafion were fufficicnt to convey to the 
defendant’s mind the demand and the terms of it, 
without reference to the paper writing ? — The witnefs 
ani'wered in the affirmative. 

The Attorney General^ for the defendant, neverthe- 
lefs infifted, that according to the common rule the 
writing ought to be produced, as that could be much 
more relied upon for the terms of the demand than 
the frail memory of the witnefs. 

Lord Ellenborough. — I may do an ad of this fort 
doubly. I may make a demand in words and a demand 
in waiting; and both being perfed, either may be proved 
as evidence of the converfion. If the verba! demand 
had any reference to the writing, to be fure the writing 
mult be produced j but if they were concurrent and 
independent, I do not fee how adding the latter could 
fuperfede the former, or vary the mode of pro¬ 
ving it. 

When the leafe was demanded the defendant faid, 
“ he would not deliver it up; but it was then in the 
hands of his attorney, who had a lien upon it for a 
finall fum of money due to him.” 


Carrowt 
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Garrow, for the plaintiff, contended that the attor¬ 
ney’s poffeffion of the leafe in law the poffcffion 
of the defendant, who muft be confidered as having 
a complete controul over it, and that the lien did not, 
under rhefe circumftances, prevent tfie refiifal to de¬ 
liver up the det'd from amounting to a converflon. 

I.ord Ei.LENBoaoiioH. — The defendant would 
have been guilty of a converfion if it had been in his 
power ; but the intention is not enough. There muft 
be an a(!n:ual tort. To make a demand and refufal 
lulficicnt evidence of a converfion, the party when he 
rciule\'- mult have it in his power to deliver up or 
to detain the article demanded, 

Plaimifl' nonfuited, 

Garrew, I'ark and Scarlett for the plaintiff. 

Tlie Attorney General, Marryat and I'.fpuuffe for 
the defendant. 

[ Aftornies, Pulmtr (5* C#. and Hulmtt,'] 


Viil! Bui. N. P, 44. — the deed to his attorney, woulj 
M‘Combio t>. Diivics, ft Kaft, litis luive ainnuiited to evidence 
538, 7 Eail, 5. — (). It tbe do of a canYcrfioii ? 
tl'udant had faid he had delivered 


Vincent 
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Wednefiljy, ViNCE!^T AND'OTHERS -V. HoRLOCK AND OTHERS. 

Nor. 2. 


If An’he payee 
cf a bill rf ex¬ 
change, iiidorles 
it in blank, and 
daliven ic to 

Sn and B. 
rvmcs aboic A.'!i 
* idorfcrtient 
• />ay tbt cun- 
ttnlz to C’.,” B. 
n not li.bk' to 
C. as an iiidoriVt 
«f the bill. 


’^HIS was an a£lion brought purfuant to an order of 
the Lord Chancellor, againft the defendants as 
indorfers of a bill of exchange for 950/., dated 35th 
February 1793. The declaration /lated the bill to 
have been drawn by one Jacks, payable to his own 
order, and to have been indorfed by him to the 
defendants, and by the defendants to the plaintifl's. 


The fa6t wa.s, that Jack.s, the drawer and payee of 
the bill, indorfed it in blank to Horlock and Co., and 
that Caleb Jones, one of the partners in tliat houfe, 
wrote over Jacks’s fignaturc, Pay the conunts to 
Vincent and Co.,” without his own name or 

that qf his firm. 


Park, for the plain tills, contended that this was an 
indorfement by the defendants which rendered them 
liable on the bill. An indorfement was like an ac¬ 
ceptance (it), and did not require to be according to 
any fet form. Any words written upon the bill which 
exprefled the intention of rtie party to transfer it, 
w'erc fuffici^mt, without hjs name being fubjoined. 
The fuit out of wliich this a£tion fprung, had 
been depending ten years in Chancery, during all 
which time it had never once been doubted in that 


(./) Vide Mafoii V. Rumfey, ante 385. 


court 
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court that this on the face of it was a valid indorfe- 
ment by the defendants; and the Lord Chancellor 
had fent the caufe here for the inveftigation of a per¬ 
fectly different queftion. 

Lord Ellenbouough. — I am clearly of opinion 
that this ivS not an indorfement by the defendants. 
For fuch a purpofe the name of the party muft appear 
written with intent to indorfe. We fee thefe words 

Pay the contents to fuch a one" written over a blank 
indorfement every day, without any thought of con- 
tracling an obligation; and no obligation is thereby 
contracted. When a bill is indorfed by the payee 
in blank, a power is given to the indorfee of fpecially 
appointing the paynitnt to be made to a particular 
individual, and what he does in the exercife of this 
power is only cxprcjfto corum quee. tacite inf uni. This is a 
fuflicient indorfement to the plaintiffs^ but not by the de¬ 
fendants. The point could never have been prefented 
to the attention of the Lord Chancellor. 

Plaintiff nonfuited. 

Park and fVig/ey for the plaintiffs. 

The Jlttoniey General and Abbot for the defendants. 

[Altoniies, Staom-vr and Sjui/yr.'j 

---ir- 

“ In the cafe of a bill of cx- ilrawcr, and the indorfers, are 
change, we know precifely what all liable in their turns ; but 
remedy the holder has, if the they arc only liable becaufe they 
bill be not paid; his fecurity have vurtUen their nanu% on the 
appears wholly on the face of*' bill .**—Prr Buuler, J. Fenii 
the bill itfclf, the acceptor, the v, flarrifon, 3 T. R. 761. 

CoATJtS 
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S«ned.y. CoATES AND ANOTHER V. LeWES AND ANOTHER. 

^niYihe ''JpHIS was an aftion to recover ,the price of a quan- 
broker^thrmiRh tity of linfccd oil fold by the pliuntifFs to the 
them, to lell defendants, — who contended that they had already 

them as a ' ■ i r 

prinrijvtl, tlie paiu. lOE It. 
purrli.ift r nf 
gwAis l<> I'oM ia 

Wchsrgfd hy * q'hc witncfs fo provc the fale^ftafcd, that tlie oil 

pa\ meiit to the * . , . . „ . 

kroker ill any \vas confi^ned to liini Ity the plaiiitms from an out- 
woui'dl’we been port to bc fold lu London; that he fold it to the 

bfhcenihrLil P*'**'^ delivery; rliar he ap- 

«wner. pcarc'd ill the tranfaciion as a principal ; that he had 

formerly had goods configned to him by the plain¬ 
tiffs, who knew that he always deal? in tlie lame 
manner; and that after the fale in qsieulon, hut be¬ 
fore the oil was delivered, he had received too/, from 
the defendants on accouni. of ij. for his own accom¬ 
modation. 

* Lord Eixenborough. — A broker after having 
made the contradl of fale cannot vary the terms of it 
to the difad van rage of his principal; but in this cafe 
the perfon employed to fell, himfclf a<fled as a prinri- 
jiiilf and the plaintifls knowing this, authorized his 
mode of cfealing, and all confoqucnccs. 

It was then fuggefled that the defendants muft 
have known he was not afling on his own account, 
as they knew him to be a fworn broker of the city of 
London.—But 


14 


Lord 
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Lord Ellenborough faid a breach of his duties 
in that capacity could not affe^ the rights of third 
perfons. 

Plaintiff nonfuited. 

The Attorney General^ Park and Parnther for the 
plaintiffs. 

Carrow and BoUand for the defendants. 

[Attornies, Drue* and Wiltjhiirt.'\ 


Vide Waring v. Favcnck, ante, 85.—Kymer «. Suwercropp* 
4y>/r 109. 180. WiltOiire v. Sims, ante 25S. 


Brooke q. t, v. Middleton. 


Thuifday, 
November j> 


J^EBT on 12 Ann. ft. 2. c. 16. to recover penalties 
for ufury,—The 5th count ffated, that defendant 
on the 5th of November 1807, took 16/. is, above 
the rate of 5 per cent, per annum for forbearing to 
W. and L. payment by them to him of 997/. 14^. 6 d. 
from the 23d of June 1807, to the 5th of November 
following, and of the fum of Js, from tBe 7.0th of 

April 1807, to the faid sth of November; fuch fums 


Where money is 
lent by a che<(u* 
upon a banker, 
wnbout • prevU 
ous agreement 
to confider th* 
cheque as calh, 
there is no loss 
or forhearanoo 
withm the ft*, 
tute of ufury, 
till caOt is ahii> 
ally received for 
the cheque. 
Therefore, ia 


debt on xt Am,' 

ft. 0. c. x6. where the declarstbn ftated, that the ddfendant forbore a film qf money firom the %ott 
«f Afrit, and it appeared, that having previoufly received at hit niidence'in the country a bill to 
1>e difeounted fora houfe in l4ondon, he, on the VAh, feot off a Icttar for them by tba poft, Indofint 
ca(h notes or cheques on London bankers for the fum in queftion, which did not reach till 

the ai/,-L.this was held te be a fiiul vsrianca. 

VoL. I. H h of 
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of 997/. 14J. 6^. and 242/. ys. having been advanced 
by the defendant in !he difcount of a bill of exchange 
for 1289/. ^4^* dated 2d March 1807, payable 
dghtlnonths nfter date. 

It appeared that Wilkins and Lacy, Blackwell-hall 
feftors, jrefidiiig in London, and the defendant, a 
great waggon owner at Froine in Somerfetflilre, had 
had various tranfaflions together in the difeounting of 
bills. About the middle of April 1807, W. and L. 
font the defendant a bill for 1289/. 14J. 8^., due the 
5th of November follow'ing, for the purpofc of being 
difeounted by him ; and the defendant, by way of 
difeounting it, on the 20th of April, put a letter into 
the pofl: office at Frome, addrelTcd to them, incloling 
a draft on Williams & Co. for 997/. i.'jJ. 6 d.., due the 
23d of June, and 242/. ys, in* paper of different forts, 
deferibed as caJJ} notes. The only evidence given of 
tHe nature of thefe notes, ^was the enumeration of 
them in the defendant’s letter in the following form : 

Robarts & Co. L. 56 4 

Hammerfley, 58 15 — &c. 

— A great number of other bankers were mentioned, 
with fums of money againft their names. The poft- 
mark Ihewcd, the defendant’s letter to have reached 
London on the 2 iff of April. He afterwards came 
to a fettlement with "V^'and L., when he took from 
them confiderably more than legal intereft, under 
colour of commiffion. In the account which he then 
rendered them, he charged inteteff on the 242/. ys, 
from the 20th of ApriL 


The 
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The Attorney General, fpr the defendant, o^e^ed, 
however, that the 242/. ys* could not be faid to have 
been foreborne from the 20th of April; as i|o part of 
it could have been received by Wilkins and Lacy be¬ 
fore the 21R. at the fooneft. 

Garrow, on the other fide maintained, that the de- 
fendant began to forbear the money from the moment 
shat he parted with it. He himfelf had charged 4 n- 
^^erefl: for it from that time; to which, had the tranfac- 
tion been legal, he certainly had a right. Suppofe 
tliat a merchant at Glafgow (hould, by way of loan, 
fend fevcral bags of cafii to a houfe in London, the 
loan was furely complete as foon as he had delivered 
them to the carrier appointed to tranfport them, who 
was the borrower’s agent; and inteteft would accrue 
to the lender while the money was on its way to the 
metropolis. The cafti notes in queftion were precifely 
the fame as cafh, and the fum for which they were 
available was, therefore, forborne by the defendant 
from the 20th of April, when he remitted them by the 
poll. 

Lord Ellenborougii. — For civil purpofes, the 
loan might be complete on the 2oth ; but in a criminal 
proceeding, can vve fay that the defendant forbore the 
money from that day, when it was then uncertain 
whether it ever would be'»eceived? Suppofe he has 
charged for what he never lent, he may be liable for a 
fraud, not for ufury. Perhaps he was not wrong in 
claiming interefi from the ^oth for commercial pur¬ 
pofes ^ but before the forbearance begins which is to 

H h a fubj'ea 
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fubjed a man to penalties for ufury, caih notes ad* 
Tanced muft have become available,—the money muft 
have been grafped by the pcrfon to whom it is for* 
borne. When I accommodate a man with a cheque 
upon my banker, there may be a loan for which in- 
tereft is due. Till the money is actually received un¬ 
der it, there is no forbearance within the meaning of 
this ftatute. I am quite clear that the plaintiff cannot 
recover upon the 5th count. 

In fupport of other counts, it was proved that the de¬ 
fendant, in difeounting bills for W. and L. had charged 
a commiflion of ys. 6 d. per cent.; and no evidence was 
given of his being put to cxpence, or to any conlidcr- 
able degrtc of trouble in thefe tranfa^lions. 

The Chief Justice was of opinion, that they were 
ufurious j but the juiy found a verdid for the de¬ 
fendant. 


In the enfuing term, Garrow moved for a new- 
trial, on the ground of a mif-diredion of the Judge 
on the 5th count. He again urged, that the loan of 
the 242/. ys. took place to all purpofes on the 20th of 
April. If Wilkins and I.acy had themfelves received 
the cafh notes at Frome on that day, it could not be 
doubted^hat the loan would then have been complete j 
and it could make no difference to the defendant that 
the notes were fent them by the poll. If it were ne- 
celTary that cafh fhould adually have been received 
before the forbearance began, it would be difficult to 
afeertain, whether this was on the 21ft, or on what 

fubfequent 
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fubfequent day : but this could nerer be permitted to 
depend upon the borrower keeping them in his pocket, 
or prefenting them immediately* for payment. Thefc 
notes were confidered as calh by both parties. — Where 
goods were given ia difcoui^cing a biH, the law'con- 
iidered them as money; although there a more difficult 
operation was rcquifite on the part of the borrower to 
convert what he received into cafli. £Bayley, J. 
It certainly has been held, that the delivery of goods 
in difcouniing bills of exchange, might be laid as a 
loan of money ; but in that cafe, the party had pre- 
vioufly agreed to take the goods as cafli («). No 
fuch agreement exifted here.^ — Bank of England 
notes were but fecuritics for money payable on de¬ 
mand in London, and they were confidered in all 
commercial tranfadions as cafh even in dlftant parts 
of the country. 

Lord Elllnbo ROUGH. —From the information w'e 
have as to the nature of thefe cajh notes, we muft con- 
fider them cheques payable on demand } and I am 
ftill of opinion that they did not confUlute a loan till 


(a) The learned .Tudge pruba- agreement, took this trinket or 
bly alluded to Barbe, /. v. cajb, and immediately melted it 
Parkea, 1 H. Bl. 285. Thede- down. The court of C.P. btdd, 
claration there dated, that tht that the declaration was proved, 
defendant, on the i^th of May the contract having been for the 
1788, lent to S. R. the fum of doan of moqey, not the delivery 
% 6 Lgs. and forbore and ga'oe day of goods: and Lord Lough- 
ofpayment of the famefrom thence, borough faid, that if any other 
See. It appeared that this fum commodity of lefs eafy fale bad* 
was paid in money, bills, and a been fubdituted, the law would 
ro/</ tooth-pick cafe, but tlut have been precifely the fame. 

S. R.» purdiant to a previous 

Hh 3 


M9 


con- 
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Converted into cafli. They might have turned out to 
be worth nothing. Ij; there any cafe where an aflign- 
able authority to receive cafli, xvithout any choice being 
given either to take this fccurity or adiual cafli, has 
been held to be a loan within the ftatute of ufury ? 
Here the borrower had no altcm? ive. 

Grose, Le Beanc and Bayi.ey, Js. were of the 
fame opinion, 

inapeB»]9vn;on, Garrozo then iilfiflcd, that the verdidH: on the other 
keen a vevdia couRts ought to bc fct audc, as contrary to evidence, 
Int,*thco.u«' He allowed, that new trials were not to be granted 
»ew"rhf,es«Jt ^cadily in penal aaions; but pointed out the danger- 
confcquences which might arife from the doc¬ 
trine, that there was no poflibility of reviewing the 
verdict of a jury upon fuch a fubjedt. 

The Court feemed ftrongly of opinion, that the 
tranfadlions imputed to the defendant were ufurious ; 
but, on being referred to Foncrcau v. ——3 W'ilf. 
59 (^)> confidered themfelves precluded 

fVom granting a new trial in penal adVions, except foi 
a mif-diredlion of the Judge. — Rule mft refufid. 

Gar row t Jervis and Marryat for the plaintifi'. 

The Attorney General, Park and Lawes for the de¬ 
fendant. 

[Attornies, IValtut and Swain tsT Co.} 


(.i?) S. P. Jervois y. t. v. g. i. v. Allanfon, IB. 123S. 
Hall. I Wiir. 17. St7mour y. Wilfon v. Raftall, 4 T. R. 758. 
/. V. Day, Stra. 899. Mattifon 


Gosling 
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Gosling v, Higgins. 


Friday, Nov, 4 


[''Ills was an a£lion for the non-delivery of lo pipes 


1 


of wine, fhipped at the ifland of Madeira, on 
board a veflel of which the defendant was owner, to 
be carried to Jamaica, and from thence to England. 

When the veflel arrived ofl' Jamaica, flie was feized 
with her cargo for a fuppofed violation of the revenue 
laws, and there condemned; but upon an appeal to 
the Privy Council in England, the fentence of condem¬ 
nation was reverfed. 


If gmids put o» 
buai'd a itii)i tu 
he carried from 
one place in an- 
otfier, are wrong¬ 
fully feixed by 
the officers of 
government, fo 
that they cannot 
be delivered to 
the conligtice, 
th ■ owner of the 
guuds has an ac¬ 
tion fur the non¬ 
delivery, agtind 
the owner of the 
(hip, who mult 
feek his reniedv 
over againll the 


Garrow^ for the defendant, likened this to the cafe 
of an embargo, for which the fhip-owner could not be 
liable. Here the goods could not be delivered, by rea- 
Ibn of an act of government; and even fuppofing that 
the revenue olTicers committed a tort when they feized 
the fliip*s cargo, that muft be confidcred as a tort be¬ 
tween them and the owner of the wine, not between 
them and the defendant. 


Lord Ellenborough. — You have an a£tion 
againft the officers. The fhipper can only look to the 
owner or the mafter of the Ihip. 

Verdifl for the plaintilF. 


Hh4 


The 
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The Attorney General and Lowes for the plaintiff. 
Carrow and Marrjat for the defendant. 

[Attornies, Lamh and 


Vide Abbott on Shipping, Part III. Ch. IV. 


f am* daf. 


Hurry and others v. Mangles and others. 


If after goods are 
fold, they remain 
in the warehoufe 
nf the vendor, 
and he retpivea 
warelioule rent 
ter them, this 
amounts to a de¬ 
livery of the 
(oods to the 
purchai'er, fo as 
to put an end to 
the vendor’s 
right of flopping 
them M tranjitu. 


^I^'ROVER for a quantity of oil. 

The defendants, who are warchoufemen, on the 
19th of April 1806, fold the oil in queffion, then 
lying in their warehoufes, to J. S., to be paid for by 
his acceptance at fix months. J. S. having given his 
acceptance accordingly, on the firft of Auguft follow¬ 
ing, fold the oil to the plaintiffs, who purchafed it 
bona jide, and paid for it at the rate agreed on. 


The oil, which ftill remained in the defendants' 
poffeffion, was demanded of them by the plaintiffs 
about the end of OSober ; when they faid that J. £. 
had become infolvent before his acceptance was due, 
and that they would not deliver up the oil until they 
were paid for it. Their clerk now denied that they had 
ever transferred the oil in their books to the account 
of J. S. *, but it appeared that they had received ware* 
heu/e rent from him for its remaining in their ware- 
heufes after the period when it ought to have been 
taken away according to the terms of falc. 

Pen, 
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Pellf Serjeant, for the defendants, contended, that 
under thefe circumdances, they had a right to flop the 
goods in tranjitu* 

Lord Ellenborouoh. —ITie acceptance of warc- 
houfe rent was^ a complete transfer of the goods to 
the purchafer. If I pay for a part of a warehoufe, fo 
much of it is mine. This is an executed delivery by 
the feller to the buyer. If therd was any confpiracy or 
contrivance on the part of the plaintiffs to cheat the 
defendants out of the price of the goods, proof of 
that will be an anfwer to this adion; but it would be 
overturning all principles to allow a man to fay, after 
accepting warehoufe rent, “ the goods are ftill in my 
poffeffion, and I will detain them till I am paid.” The 
tranfitiis was at an end. I’he goods were transferred 
to the perfon who paid the rent, as much as if they 
had been removed to his own warehoufe, and there 
depofited under lock and key. 

Verdld for the plaintiffs. 

The Attorney General, Garrow and Marryat for the 
plaintiffs. 

Fell, Serjeant, and Lawes for the defendants, 

[Attornics, Stvaut tS' Co, and IVrgener.J 


Vide Scoft V, Pettit, 3 B. & P. 4^. Smith v. Gofs, ante 282. 


4 ^. 


Blackek- 
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Sslurdjy, 
Kovember 5. 


BlACKENHAGEN A'. THE I.ONDON ASSURANCE 

Company. 


Tf 3 rtiip with 
f>uc>d^' oil ho.ird 
intured to a fo- 
leisn port, loam* 
ins **i the roiirfe 
of her v'lvat'e, 
that CIO embnrjo 
if there la'd oti 
all fl'.ips of 
her n..tion, 
waits at fomc 
place as ne-.r 
th'-reto Bf the 
fafel> can, till 
tlic emh-irso is 


was an aftion of covenant on a policy of in« 
furance on goods in the (hip William, at and from 
London to Reval. The lofs was laid in one count to 
be, by the perils of the fca; in another, by capture.— 
Pica, non infregit conveni'wncm (a'). 

The fliip failed from the Nore on the 15th Oclobcr 
J807, under convoy of tlie Forrcller floop of war, 
, for the Sound, and arrived there on the ayih of the 

removed, the , ^ i t #• -kr /» 

goixis will in the time month. On the 15th ol November, me pro- 
j^otefted by'he Ccedcd from thencc towards Reval, under convoy of 
poitcv, while the Gamct floop of war. Two davs after, while they 

voyage remaniit * J * J 

legal : But if (He wcrc procGcding on the voyage, the Captain of the 

wi-hl, upon tinh . . . ^ , , 

anoccaiion.pm Oamct rcccived mrormation, that an embargo was 
por*tLj?iii!inp to OH all Britifli fliips in the ports of Ruflia. In con- 
n'tion'^indh^'''' lequcncc, he ordered the William to put back, and on 
f ft "f i b k returned to Copenhagen roads. She af- 

foi her pot! of tierwards lay ofi' Gottenburgh fix days, and miglit have 
ftrwiinl'con^ ctntered that friendly port, if the mafter had thought 
aWdone'd^thT^ November, (he failed with the 

vovBpe initircd, fl'jeet for England, under convoy of the Garnet and tho 

and the under- •' 

writers will be iDitfire floops ot war. 

difeharged. 

The laft time flie was feen, was on the 3d of De¬ 
c.-ember, in a heavy gale of wind, and not having been 


(fl) II G. 1.0.30.^43. 


heard 



TRINITY TERM, 4S GEORGE III. 1808. 


heard of finco, it was allowed that flie had certiunly 
pcrifticd on her voyage home. 

Lord Ellenborough. —This cafe will hardly bear 
to be ftated. d'he underwriters were bound to in¬ 
demnify the plantilf for any lofs that fhould happen 
on the voyage from liOndon to Rcval. If being un¬ 
able to get to Rcval, the fhip had lingered in that quar¬ 
ter, or had ncceffarilv returned with an intention ot 
»iltimatcly completing the original voyage, a queftion 
of fowc nicety might have arifen. But by failing back 
for England in the manner flic did, the original voyage 
was abandoned, and the underwriters were difeharged. 
'Hie mailer might deem this the mofl: advifeable 
conrfe he could purfue for the benefit of thofe he re- 
prefcnteil ; but were the underwriters flill to be liable 
on the policy, if it had been convenient for him to 
carry (he fltip to the Straights of Magellan? The cafe 
wliich I remember coming ncareft this, was where a 
fliip being prevented by the ice from reaching her 
port of dcflination, took fhelter for the winter in a 
place as near to it as (lie could fafely go, and profecuted 
her voyage the enfuing feafon. Here, had the fhip 
been coming home, as the bell means of getting finally 
to Rcval, and there had been a poffibility of her being 
able to accomplifli that objed; when the lofs happened, 
fhe might flill have been confidcred in the courfe 
of the voyage infured ; but all thought of completing 
the original voyage feems to have been abandoned on 
the 30th of November, and there is no colour for 
charging the underwriters with a lofs which happened 
(ubfequently to her fetting fail for England. 


Plaintiff 
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Plaintiff nonfuited, 

Garrow and PuHdt for the plaintiff. 

The Attorney General, Carr and Moore for the de¬ 
fendant, 

[Aftoreics, CrcTvJer 15^ Ca. and JBltafJMe ts* Cl!.] 


M. The plaintiff afterward* 
brought an adtion again ft the do* 
fendant on this policy, in the 
court of C. P., which was tried 
at the littings after l^ft Michael* 
was Term. 

Sir JaMF.s Man SFiELD,as well 
as Lord Ellenborough, clearly 
thought, that the voyage was 
abandutied, by the fliip failing 
for England, inilead of pnding 


into Gottenburgh. The Jury, 
ncvcrthclefs, found a verdict for 
the plaintiff; but in Hilary Tern* 
following, the court of C. P. fet 
it afidc, and ordered a new trial. 
— /'/V/r Drifcol v. Bovil, i B. 
& F. 313. Hadkinfon v. Ro* 
binfon, 3 B. & P. 3SS, IIii;. 
ley II. Biiggin, Park, 315. 
I.ubbofk w. Roweroft, 5 Efp. 
Cai. fc- 


UOME 
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HOME CIRCUIT. 


SUMMER ASSIZES, 48 GEORGE lit. i8o8. 

Cf!> T M.»FOF.l>. -Cop. AM M'Donald, C. B, 


SpT’RRIER V. Vai.e. 


rriJay, Au{. 5 . 


’'£■’1113 was an action on the ftatute of Anne, for I 3 o.tifs corpo.> 
keeping and ufing a gun for the deftruflion of 
game, without being qualified j and it was clearly 
proved that the defendant, who afted as coachman *•.*•.**• 
and gardener to a Mr. llippufl', had, during the laft u>iquji!£dpa^ 
feafon, fhot over the manor of Birchaiiger, in the g“mekBq,ers 
county of EiTex. 

w ho is neither 

On the part of the defendant, a deputation was to kill game, 
given in evidence, under the feal of the Society of "rth^iMTor 
New College, Oxfords W'ho are Lords of the manor "«*<* 

of Birchanger, appointing him their gamekeeper, "fit. that 
“ with full power to kill any hare, pheafant, &c. in to" kill' game fo» 
and upon their faid manor,** but without faying *‘/or Jrdftnd ?wiU 
f/Mr foie ufc and benefit'* iharw^aTeyw 

game be kills, is 

Tlte plaintiff’s counfel objefted to the deputation u”Ctiii*t“heLi. 
as being invalid under flat. 3 Geo. i. c. ii. § 1., “pwed. 

whereby it is enabled, “ that no lord of a manor fhall 

make 
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make any perfon to be a gamekeeper with power to 
kill game, unlefs fu^h perfon be qualified by the laws 
of this realm fo to do; or unlefs fuch perfon be truly 
and properly a fervant to the faid lord; or be imme¬ 
diately employed and appointed fo lake and kill the gome 
for the foie vfe of the faid lord^ and not otherwife.” 
Here the defendant Vale did not himfelf pretend lo 
be qualified ; he was truly atjd properly a fervant to 
Mr. IlippufF, not to New College, Oxlord ; and lie 
was not employed to kill game for the uA? of that 
learned body, but of the maflor whom he ferved. In¬ 
deed, it might be queflioneJ, whether under this 
fiatute, colleges and other corporations could appoint 
any perfon a gamekeeper unlefs he was hiinlelf quali¬ 
fied to kill game. 

Sir Archibald M‘Donai,d, C. B. — I have re¬ 
cently had occafion to look attentively into this 
ftatute; and I am clearly of opinion, that it docs not 
exclude colleges and corporations from appoint¬ 
ing fuch perfons as they think fit, gamekeepers 
for the manors of which they may happen to 
be lords. The ftatute does not require the per¬ 
fon appointed to be a menial fervant to the lord, 
but only truly and properly a fervant. In this cafe, 
it is not ncceffary that the defendant ftiould be ap¬ 
pointed, on the face of the deputation, to kill game 
for the foie uie of the lords of the manor of Birch- 
anger. It will be prefumed that he was fo, until the 
contrary is fliewm on the other fide. In a penal aflion, 
it would be too much to prefume that the defendant 
killed game contrary to law, without evidence of that 
faft. Nor fliould I think it fufficient to vitiate the de- 

g putation> 
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putation, to prove that in fome inflances he had fold or 
difpofed of the game he killed^ to others befides the 
lords of the manor of Birchanger. 

The defendant had a verdift, which the court of 
K. B. {abfaite Lord Ei.L£nbo rough, C. J.) after¬ 
wards refufcd to fct afide; being of opinion, that the 
prefuinprion of law was as had been Rated by the 
CiiiiiF lL\iuiN at iiiji prius. 


Giirr'jii; aid Marry at for the plaintiff. 
Sbt'phcrd^ Serjeant, for the defendant. 

fAstiitiiirs, anil 


In Ro^'.-rs V. CarUT, 2 Wilf. 
3S7, it was Ik’U that a pc. foil 
was jiVnpcrly ipialifiotl to re¬ 
ceive a ilcpulalion from the lord 
of a manor to be a gamekeeper, 
althoiigli he was neither a quali¬ 
fied pel Ion nor a nieaial fervant 
to the lord of the manor. And 
now, by Hat. 48 0 .3. c. Q3. J 2 . 
it is eiiailMed, “ that it ihall be 
lawful for any lord or lady of 
any manor, to appoint and de¬ 
pute any pci foa whatever, whe¬ 
ther adiiig as a gu nekeeper to 


any other perfon <rr not, or whe¬ 
ther retained and paid for as the 
male fervaiit of any other perfon 
or not, or whether a qualified 
perfon or not, to be a game- 
kcv-per to anyfueli manor, with 
authority to fuch perfon as 
gamekeeper, to kill game within 
the fame, for his own ufe, or for 
the life of any other perfon or 
perfons whatever, to be fpecilied 
in fuch appointment or deputa- 
lion, whether qualified or not.'* 




MAID. 



HOME CIRCUIT. 


4 So 


MAIDSTONE. 


Cor. Lord Ellenborouoh, C. J. 


Tofrjn-., Bamfield v, Massey. 

Augull 9. 


In an aflion ** ^i^CTION for the fedudion of plaintifTs daughter, 
pi.iiitifl's daugh- quodfcrvitium amijit. 

tettftr quedjtr- 

•uitiutn 

ti,«r plaintiff The fcdudioii being proved, one of the witneffes 
witneires t.) the for the plaintiff was afked, what charader for chaflity 
neMi’chwaticr, daughter had borne in the neighbourhood where 

except in anfwer Uved ? 
tb evidence of 
gentral had tha- 

OT^re parrof Lord Ellenborough.-— Witneffes cannot be ex- 
the defendant, ^jjjjjied by the plaintiff to the charader of the daugh¬ 
ter, except in anfwer to evidence on the other fide. 


Evidence was afterwards produced on the part of 
the defendant to prove, that the girl, prcvioully to 
her acquaintance with him, had had a child by another 
man. 


ITpon this, the plaintiff’s counfel contended they 
had now a right to put the queftion which had been 
before overruled,—But 


Lord Ellenborough held, that they could not, as 
no evidence of general bad chlrader had been offered; 

and 
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irtd that they were reftrided to difproving the fpecific 
br^eh of chaftity alleged on the part of the defendant. 

The plaintiff had a verdift, with tool, damages. 

3 /jcpherdy Scijeant, and Laivcs for the plaintiff. 

On/loWy Serjeant, arid Marryat for the defendarit. 

[Attornies, Hill and 

. yiJe Roberts ir. Malfton, Bui. Farr, v. Hicks, 4 Efp. Caf. 51. 

N. P. 296. Elfam *17. Faucet, Bilhop of Durham v. Beaumont, 

Eip. Caf. 5Cz. Doe ex J. </«*• 207. 


Rex V. Ho WE. 


‘VVednefd.iv, 
Augurt 10. 


was an information by the Al/orney-General, 
for obftrufting revenue officers iji the execution 
bf their duty. 

The cafe on the part of the crown was, that the dc- ll 
idant affaulted the officers while they vi'ere endea- 
vouring to feize fome calks of fmuggled fpiriis which 
he was carrying off in a gig. 


A- was examined 
lieJoie two ma- 
y.iitraics on an 

iKMiiilt B. lor 
li.iving I'lniii'gled 
I’inrits iu hi-- p it- 
lellicn: and ivas 

fendant affaulted the ofiicers while they w'ere endea- mi the 

an III- 

dittniLiit JSaiiid 
B. foi jlfiiuitiiig 
revenue aHf)ci.'ra 
whili iliey were 

An information for having thefe fpirits in his poffcf- ■"''"’^•’,"" 5 ^ 
lion had been laid againll him before two magiftrates, rpiiits. On (Ilia 

l.il Ot'catu j, A. 

fworc that he had always given tlie fame account of the tr.inra/lion. Held, that the recoid ot U.’a 
conviCiion on the iiifurmatiun, in witicli A.’s evidence before tin- mai.ti'.rales was fer c*ut, was not 
legal evidence to contrudiil A., by Ihevviiig that he had given a dift'erent account of the tranlaciiun 
when firil examined. 


VoL. I. 


1 ; 


who. 
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who, after a full hearir^g, condemned the fplrits aa 
forleitcd, and convicl:d him in the penalty provided 
by the ftatutc for thii offence. 

He now called fevcral witneffes to prove an alibi, 
Thefc witneffes had likewife been examined before 
the inagiRratcsj and one of them being alked, whether 
he had not given a different account of the matter 
when formerly examined, maintained that he had not, 
I’o contradict him, the counfel for the crown pro- 
pofed to put in the record of the convidion, containing 
the witnefs’s teftimony on that occafion ; which they 
contended was legal evidence of what he had then 
fworn, as rnagiflrates are required by act of Parlia¬ 
ment to infert in the conviction all the evidence ad¬ 
duced before them, and the prefumption ot law mu ft 
be, that they did their duty. 

Lord Ellenborough.— 1 will admit the record 
to prove the condemnation, the purpofe for which by 
law it is cffedual, but not to contradid the witneffes. 
For that, I fhould require the evidence on oath of 
perfons who were prefent before the rnagiflrates, and 
heard all that w'as fworn* 

The defendant was acquitted. 

Shepherd^ Beji, Serjeants, and Bolland for the pro- 
fecution. 

Marryat and Gurney for the defendant. 


[^Attornics, and Dimut.] 


But 
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depofitions taken before 
• magiftrate under i & 2 Ph. 
& M. c. 13. and 2 & 3 Ph. 
& M. c. 10. might, I prefume, 
be ufcd to coiitradift t)ic l'ti!)f-- 
quer.t Tellimony of the depo- 
ne.’it j ftich faith being given to 


them, that in cafe of the depo-. 
neiit’s death, t^hey may be read 
in evitlctice againll the prifuner. 
—- Rex V. Weftbser, Leach, 
Cro. Caf. 14. —Rex v, RaJ- 
b jurae, /i. 514. 


Balston' V. Bensted. 


Au^ii.t I r. 


d'. claration ftateJ, that the plaIntIfF was pof- 
lefTt’d of a certain clofe or piece of land with the 
appurteiir.nc;-.^, into which fame clofe a certain fpringor 
run of water had run and oiizcd, and been ufed and 
accuftoinod to rtiii and ouzo, and of right ought to 
have rim and ouzed, and ftill of right ought td^run 
and ouze, in great plenty and abundance, for the fup- 
ply of a certain bath, refervoir or bafon of water in 
the hiid clofe ; yet that the defendant wrongfully, wil¬ 
fully and malicioufly lowered and funk the bed and 
channel of the water of fuch fpring or run of water, 
near to the faid clofe, and the drains and tunnels 
for canning off the faid fpring or run of water, 
and thereby diverted and turned divers large quanti¬ 
ties of the water of the faid fpring or run of water out 
of the fame, and away from the faid clofe, and hinder¬ 
ed and prevented the fame quantities of water from 
running and ouzing unto and into the faid clofe, and 
from fupplying the faid bath, refervoir and baton, and 
plaintiff for want of fufficient water cottM not ufe a 
certain mill and works erefted upon the faid clofe, or 

lie exercife 


After twenty 
yc.ir. uniiuer- 
niii’u 1 enjoy- 
inont of a fj.>rin» 
of w.itpr, nil jH- 
fiilute tlyhi to't 
is hv the 

oci-ui«er ot the 
clofe in which 
it ilfurs above 
-round, and the 
owner of an ad* 
j.’inint; cloie 
cannot l.i'vfully 
c\n a drain 
wherohy the 
f.:’- Iv ot Wl»'.r 
to the tjji mg W 
ditninithed. 
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cxercife his trade of a paper manufaSurer therein, or 
have and enjoy the ufe, profit and advantage of thd 
faid bath, refervoir and bafon, in tam amplo modo, &c. 
—Plea, noi guilty* 

4 

The plaintifi* and defendant are rclpeflivcly owners 
of adjoining clofes on the banks of the river Medway. 
As far back as could be rccolfedcd, there had betm a 
gu(h of water from a hole in the plaintilT^s clofc, which 
ufed to run from thence on the furface of the 
ground into the river. About 2^ years ago, a bath 
was erefted by the then occupier of the clofe, near 
where the fpring iflued forth, and the water was con- 
dufted into it by a pipe. From that time till the pre- 
fent caufe of aftion arofe, the bath was amply fupplied 
with water, and a confiderable profit was derived from 
letting out the ufe of it to the public. In 1805, the 
plaitttiif purchafed this clofe, and eredfed a paper 
manufactory upon it; for which a copious fupply of 
fpring water is effentially requifite. About the fame 
time, the defendant becoming owner of the adjoining 
clofe, opened a ftone quarry in it. As the excavations 
proceeded, confiderable quantities of water were found, 
which interrupted the workmen. A deep drain was 
afterwards made to carry it off into the river, and the 
quarry was left dry. But, in the mean time, the wa¬ 
ter flowing into the plaintifPs bath bad been gradually 
dccreafing, and fubfequently to the making of the 
drain did not amount to more than an eighth or tenth 
part of its former quantity. On the idea, therefore, 
that the defendant had unlawfully diverted the water 
coming to the fpring, this a^k>n was brought. 
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The defence intended to be fet up was, that the plain¬ 
tiff had no exclufive right to the fupply of water he 
claimed ; as the principle on which 20 years enjoy¬ 
ment of running water confers a right to it, appeared 
from the cafes to be, that after an adverfe poffeflion 
for fo long a time, a grant was to be prefumed from 
the owners of the land farther up the ftream, and 
fuch a grant could not be prefumed here, as previoufly 
to the drain being made, probably no individual knew 
that the plaintiff’s fpring was fed by water percolating 
through the ftrata in the clofe now occupied by the 
defendant. But 

Lord Ellenborough obferved early in the trial, 
that the only queftion was, whether the diminution of 
the fupply of water to the plaintiff’s bath had been caufed 
by the drain dug by the defendant; and that there could 
be no doubt but that ao years exclufive enjoyment of 
water in any particular manner, affords a conclufive 
prefumption of right in the party fo enjoying it. 

I’he caufailon being afterwards clearly made out, it 
was agreed, upon the recommendation of the court, 
that the water fliould be conveyed from the defendant’s 
quarry to the plaintiff’s bath in the manner that fhould 
be direded by an arbitrator. 7— A juror was therefore 
withdrawn. 

Shepherd^ Serjeant, Marryaty and Berens for th^ 
plaintiff. 

Gurney and Roberts for the defendant. 




y'uU Beaky v. Shaw, 6 Eaft, 308. 

li 3 


Dean 
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40 


same dav 


Dban and Chapter of i<focnFaT£R«/. JPi£rc£. 


An atVion for 
ui'e and occupa* 
tion may lie 
maintained by a 
corpoiation 
£re£ate. 

In luch an 
aflion by a Dean 
and Chapu r, if 
the natt'C ol tl'.e 
preleiit Dean is 
mentioned at the 
.. beginning uf tl e 
declaration, and 
it ii afterwards 
laid that the 
occupation was, 

“ by the pci- 
inillion of the 
favi Dean and 
Chapter,” and 
it appears in 
cvidcncv tint the 
defendant oc¬ 
cupied only in 
tlie time and by 
the permiflion 
of a Jnrmcrl)tan% 
this is a fatal 
variance. 


J^ElsT (to wit). —The Right Wor/hipful William 
Beaumont BuAjy, I)o£lor in Divinity, Dean of 
the cathedral church of Chri/l and the Blcffed Virgin 
Mary of Rocliefter in the County of Kent, and the 
Chapter of the fame church, complain of W. J. Pierce 
being, &c, of a plea that he render to the f.u'd Dean 
and Chapter the fum of, &c. For that whereas the 
faid W. J. on, &c. at See. was indebted to the faid 
Dean and Chapter in tlie fum of. See. for the ufe and 
occupation of a certain melTuagc, See. by the faid 
W. J. and at his fpecial inilancc and requert, by 
the permijjion of the faid Dean and Chapter before that 
time had, held, ufed, occupied, pofleflod, and enjoyed 
for a long fpace of time before then clap fed ; by rea- 
fon whereof an a£bon hath accrued to the faid Dean 
and Chapter, to demand and have the faid fum of, 5 cc. 
—Plea, nil debet. 


It appeared that the defendant, without any demife 
by deed, had occupied a cottage belonging to the 
Dean and Chapter of Rochelber; but that this was 
prior to Dr. Bujhy^ the prefent Dean, becoming head 
of the corporation, and in the time of his predeceffor 
Dr. Goodenougb. 


halves^ for the defendant, firft objeffed, that ufe and 
occupation could not be maintained by a corporation 
aggregate, as they could only dcruHe by deed. 


Lord 
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Lord Ellenborough. —^ A corporation cannot 
demife except by deed; but the adion for ufe and 
occupation does not neceflarily ^fuppofe any demife. 

It is enough that the defendant ufed and occupied 
the premifes by the permiilion of the piaintiff; and a 
corporation, as well as an individual, may without 
deed permit a perfon to ufe and occupy premifes of 
which they are feife^. I am of opinion that there is 
no objection to the action on this ground. 

La'xcs then contended that the plaintiffs muft be non- 

fuited for a variance between the declaration and the 

*> 

evidence, as they had laid the occupation to have been, 
by the perniiflion of Dr. Bujhy, and it turned out to 
have been by the pcrmifTion of Dr. Goodenongh, 

Shepherd, Serjeant, contra^ argued, that as this 
adlion was brought by a corporation aggregate, it did 
not fignify who was Dean when the caufe of aflion 
accrued; that it was unneceflary to mention the name 
of Dr. Bufby at all, and that his name might, therefore, 
be rejefted j that the averment as to the permilfion of 
the /aid Dean and Chapter, referred only to “ the 
Dean and Chapter of Chrift and the Beffed Virgin 
Mary of Rochefter,** not to the individual Dean now 
the head of the corp^rstion; and that the cafe flood 
prccifoly the fame as if the occupation had been in 
the time of Dr. Buft^)', or as if his name had never 
been mentioned. 

Lord Ellenborough. — As you have mentioned 
the name of the Dean, though unneceffarily, I think 

T i 4 you 



In Hilary Term following both thefc points were 
learnedly difcuired in the Court of K. B. upon a 
motion to fet aiido the nonfuif. 

As to the firR, the Judges were unanimoufJy of 
opinion that ufe and occupation might be maintained 
by a corporation aggregate; and the objection w'as 
abandoned in the courfe of the argument, — On the 
fecond, concerning the •variance, they took time to 
confider; and the Lord Chief Justice afterwards 
intimatied, that they were equally divided, fo that they 
could make no order, and the nonfuit would itand 

Shepherd, Serjeant, Marryat (and Uampier in 
banco} for the plaintih'. 

Lawes for the defendant. 


Dyer, 86. a. Bro- Abr. Corporation, 6.-2 Inft. 66 ^. 
Com. Dig. Pleader, 2 B. iz.^ 


LEWES- 
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LEWES. 


Coram M‘Donald, C. B. 


Reid v, Margison, Esq. latf Sheriff of 
Sussex. 


J^EBT for an efcape of one R. Banham, taken in 
execution upon a judgment obtained againfl 
him at the fuit of the plaintiff. — Plea, ;?// 

The witnefs who produced a copy of the judgment 
faid, that he examined the copy while another perfon 
read the original; but that ho had not looked at the 
original while that or any other perfon read the copy. 

It was ftrongly objefled that this was not fufficient 
evidence of the paper wanting produced being a copy 
of the judgment, and that the witnefs ought either to 
have examined it both ways, or that both perfons 
engaged in the examination ought to have attended 
and been fwom. 

Sir Archibald M‘Donald, C. B. faved the 
|)oint j and evidence being given that the Sheriffs 
' officer 


Same d^ry. 


To prove tn 
lopy 

rf j tn.’id it 
i*. luffit jr'nf for 
a witnois to 
Aveiir, that he 
examinoiJ riie 
CO-y while an* 
other perlon 
read the original. 
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officer had permitted Banham to remain three days 
at a public houlc after the arreft, there was a verdi^ 
for the plaintiff. 


In the enfuing term, the Court of Exchequer 
granted a rule to fhew caufe why the verdict fhould 
not be fet afide, on the ground that there had been 
no fufheient proof of the judgment; but, caufe being 
ihewn^n laft Hilary Term, the Barons were unani- 
moufiy of opinion that the evidence adduced at the 
trial was fufficient. — 1’iiompson, B. The objedion 
fuppofes that a perfon wilfully milread the records of 
the court j but the prefumpiioii is that every man will 
do his duty. Ilerc it was open to the defendant xq 
fhew that the writing produced was not a true copy 
of the Judgment. — Wood, B. Had the witnefs who 
was called done all that the defendant requires, (till the 
other perfon engaged in the examination might, by 
poffibility, have inifread the copy as well as the original; 
and it would come to this, that to prove a copy of a re¬ 
cord there muff always be two witneffes, the njan whoi 
read, and the man who examined. But this would 
be a great public inconvenience, and there is no rule 
of law to require it. — Rule dijeharged. 

Bejl, Serjeant, and Andrews for the plaintiff. 

^hcplicrd, Serjeant, and Marryat for the defendant. 

[Attornies, Stufart and Palmer tj* Pugl/J] 


Gvfcrs: 
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Gyles and another^ q/Jtgneet 
of Smitht a lanlrupt, v. Hill 
and another. C. P. Sittings in 
II. T. J809. Coram Law> 

RF.NCE, J. 

The petitioning creditor’s 
debt relied upon was a judgment 
confefled to him by the bank¬ 
rupt for 200/. An examined 
copy of this was offered in evi¬ 
dence, The witnefs producing 
it fwore, that he received it from 
the clerk of the uiHce, who read 
the original while the witnefs ex¬ 
amined the copy. Being afleed 
whether he had examined it both 
ways, he aufwered in tlie nega¬ 
tive.— Shepherd, Serjeant, then 
objeAcd to this proof.—But 

JLawrence, . 1 . faid, I con- 


fider this quite fnfficient. It 
has been ruled fo a hundred 
times. Here the original wa* 
read by the officer of the court; 
but I fhould I’.ave ruled the fame 
way, had it been read by any 
other perfon. 

f'‘iJe M‘Neil -u. Perchard, 
1 Efp. Cal'. 263. — A copy de¬ 
livered out by a perfon appoint¬ 
ed by the law for that pur|iofe, 
is evidence, without aity proof 
of its being e.xamined, as in the 
iiillances of the tdiirograph of a 
line, Bul. N. P. 229,—rules of 
court, 1 .Lord Raym, 745, and— 
depolitions taken before a Judge, 
Duncan-u. Scott, ante, ipi. 
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GUILDFORD. 


Coram Lord Ellenborouch, C. J. 


Neal and others v. Viney. 


PiiJay, Aug. 19. 


JNDEBITATUS afumpfit for crops of corn, grafs, beuvern'the'”*"* 
and turnips bargained and fold, and for goods fold an<i the 

, , ^ ° ° defendant, the 

and delivered. dcfend.int vtas 

to accept of tho 
aflignment of 

the leafe of a farm from the plaintiffs, and to take the fixtures and crops at a valuation. He was 
afterwards let into {loffefnon of the fixtures, and the crops were valued to him; but the leafe was 
never afltgned. Held that iHilrbiijt.ii jfumpjlt would not lie for the price of the fixtures and crops, 
sod that the plaintifTs only remedy was by a fpecial action ou the agreement. 

It 
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home circuit. 


It appeared that by a written agreement between the 
parties, the defendant was to purchafe of the plaintilTs 
the leafe of a farm at*BlctcbIngIy for yooA, and was to 
take the fixtures in the farm houfe, together with the 
growing crops of corn, &c. at a fair valuation. 
Having paid a depofit of 20 per cent, upon the pur¬ 
chafe money, he was let into pofleflion ; and the fix¬ 
tures and crops were valued to him at about 1200/. 
But a good title not being made by the plaintiffs, he had 
refufed to pay any part of this fum, or the remainder 
of the purchafe money. It w'as for the value of thefe 
crops and fixtures that the prefent aftion w’as brought. 

Shepherd^ Serjeant, for the defendant, contended, 
that the agreement was entire, and could not thus be 
fplit into parts. It was not competent for the plaintiff 
to frparate the crops and fixtures from the leafe. In 
fa< 5 t it was with a view to the one that the defendant 
had agreed to take the others, and without it they 
would be of little or no ufc to him. But in this aftion 
the defendant was prevented from fhewing that the 
plaintiffs could make no good title, and that he w’as 
liable at any time to be turned out of the farm by a 
third perfon. 

Bcjly Seijeant, on the other fide, maintained, that 
the two parts of the agreement were entirely independ¬ 
ent of each other; that it was competent to the 
plaintiffs to bring an adion either for not accept¬ 
ing of the aflignment of the leafe, or for not paying 
according to the valuation ;—and that the defendant 
having at any rate derived fome benefit from the fix¬ 
tures and crops, w<ui liable in this form of a&ion to 

make 
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make a correfponding conipcnfation to the plaintiff's. 
He cited as in point, Boone v. Eyre, i H. BL 
273. Campbell v. Jones, 6 T. R. 570. and Hall 
V. Cazenove, 4 Eall, 477. 

Lord Eli.enboroucjh was of opinion that the 
agreement was entire, and fliould have been fpecially 
declared upon, lie therefore direded a nonjuit, 

Bejl, Serjeant, and Harrifon for the plaintiifs. 

Sht'phcrJ, Serjeant, and Marryat for the defendant, 

[Atlornics, Chilian aiiJ Druce.'^ 


V'uh Champion v. Short, ante 53. 


St ANTE V, Pricket. 

^j^SSAULl’ and battery, the declaration containing 
but one count. — Pica, mt guilty. 

The plaintiff's counfel having given evidence of an 
nffault in the defendant’s fhop, wiflied to waive this, 
and go on to prove another affault after the plaintiff' 
had been turned out of the Ihop. — But 

Lord Ellbnborouoh faid this could not be done, 
and that the plaintiff muff fliape his cafe in the moil fa- 
vourable manner he could from the firff ; or the con- 
fequence would be, that one affault being complained 

of. 


Same di}, 


In an a£iion uf 
all:iu]r and bat¬ 
tery, if the de- 
claratiuit con¬ 
tains but one 
count, t})e plain.. 
tiif, after prov¬ 
ing one alfault, 
cannot waive 
tiial, and pro¬ 
ceed to give evi¬ 
dence of another. 
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of, the court and jary might be kept waiting till twenty 
were proved, that it might be feeu which of them the 
plaintitT fliould fclect'und rely upon as the beft. 

The plaintiff had a verdicl with i.r. damages. 

Bcjly Serjeant, and Andrews for the plaintiff. 

Shephtrdy Serjeant, for the defendant. 

[Attiirntcs, Meymat niid Burt,'] 


cMitdiy. BrICKLAND AND OTHERS, ASSIGNEES OF MaSOJ,’, A 
BANKRUPT, r. NeWSOMI:, bate Slir.RIlF o> 
Surrey. 


To fitpport a 
commiinoti of 
bankrupt, where 
there i;. only 
one jii.tirioiiing 
creditor, ilirrc 
mvsft he a debt 
diietohim fepa- 
tatvly, fir which 
he could main¬ 
tain ail ittiuii at 
law in hi> oun 
name.—'Ihei c- 
fore one of two 
joint r.hligees i' 
not by himfelf a 
good pctiticiiiiig 
creditor againlt 
the obligor. 


I^JONEY had and received, to recover the price 
of certain goods of the bankrupt taken in execu¬ 
tion after an act of bankruptcy. 

The chief queftion which arofe was, whether there 
cxifted a fufficient petitioning creditor’s debt to fup« 
port the commiffion. 

BrieJiland was the only petitioning cretlilor. To 
him and another perfon of the name of Duplock, the 
bankrupt had given a joint bond, which was forfeited 
before the bankruptcy, by the nonpayment of the 
money for which it was meant as a fecurity. 


Lord Ellenborouoh was clearly of opinion that 
the petitioning creditor’s debt was infuffident in this 
cafe, as there was no debt due from the bankrupt 
Brickland alone, and as there ought to be proper par- 

6 ties 
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ties as petitioning creditors, who could by thenifelves 
maintain an action at law for the debt relied upon. 

It was agreed, however, that there fhould be a ver- 
di£t for^the plaintiff, with leave for the defendant to 
move to enter a nonfuir. 


In Hilary Term following the cafe was argued in the 
Comm<)n Picas, when that Court agreeing in opinion 
with the Chief Justice of K. B., that the peti¬ 
tioning creditor’s debt was infufficient, ordered the 
verdict to be fet afidc and a nonfuit to be entered. 

Bcjl^ Serjeant, and Lawes for the plaintiffs. 

Shepherd, Serjeant, and Riinnington for the de¬ 
fendant. 

nics, Rififan and BeviUt.^ 


But a feparatc coniminion may be taken out againft one 
of feveral partners on the petition of a joint creditor. Crifpe 
V , Perritt, Willes, 467. 


It is now decided that pro* 
cefs cannot be lawfully executed 
in Kenfington Palace. Win¬ 
ter V , Miles ano another. 
Sittings after Eajler Term 
48 Geo. 0 fl. — A^ion againil 
the fhcriff of Middlefex fcfr 
a falfe return of nulla bona 
to a writ of Ji. fa. againfl the 
goods of H. R. H. the Duke 
of Suflex. Evidence >vas given 
that between the ilTuing and the 
return of the writ there were 
eSedls belonging to H. R. PL 


in Kenfington Palace j and the 
quefiion was, whether the Sheriff 
ought to have entered and taken 
them in execution ? — It was 
admitted that His prefent Ma- 
jeity had never pcrfonally re- 
fided there, and it was proved 
that feveral private families, 
nowife connected with the royal 
houfehold occupy apartments 
in the palace, by pcrraillion of 
the Lord Chamberlain. — Ou 
the other hand, it appeared that 
H. M. employs a houfekeeper 

and 
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and gardeners to take care of 
the houfc and grounds; that 
divine fervice is regularly per¬ 
formed in the chape! by one of 
H. M.’s chaplains ; that the 
ftate apartments which were 
formerly appropriated to the im¬ 
mediate perfonal occupation of 
the fovereign, are flill kept up, 
and nut ..pplied to any other 
purpofe ; that there is a throne 
in one of them, and that in 
others there are beds (though 
not in a lit (late to be ufed,) and 
a valuable collection of pictures, 
H. M.’s property. — It was 
contended on the part of the 
plaintiff, that to entitle a 
palace to the privilege claimed 
in this cafe, it niuft be the per- 
fonal rcfidence of the fovereign. 
— For the defendant, it was 
Argued, that a virtual refidcncc 
of the fovereign by his officers 
and fervants was fufficicut. — 
Lord Ellenuorouuh faid, the 
fheriff was to make cffeAual exe¬ 
cution ; but he was not obliged 
to incur a cohtclnpt or to commit 
an offence againd the King’s pre¬ 
rogative. He had the authority 
of Lord Coke for faying, that 
by the common law no procefs 
ought to' be executed within 
any palace where the King’s 
royal perfon refideth ; and the 
only queftion waS, whether 
Kenfington Palace was a royal 
reiidence ? It had been fo once, 
and at what particular mo¬ 
ment had it ceafed to be fo ? 
To entitle it to the privileges 


of a royal refldcnce, it was not 
neceffary that the King fhould 
fleep or fpend much of his time 
there. If he kept it in a 0*00- 
dition to receive him, fhould it 
be his pleafun; to #tturn to¬ 
morrow and live there with hiS 
family, this was furely enough 
to proteft it agaiidl the intni- 
fion of fljeriff’s ofucer.5. From 
the ftate apartments being re- 
ferved, and feveral loyal do- 
mcftics beinjr ftatioiu'd about 
the pal.sre, as well us from other 
circutTift.inces, it clearly ap¬ 
pealed that H. M. had not to¬ 
tally quitted it as a place of re- 
fidence, and that lie inuft ftill be 
fuppofed to have the annuui rc^ 
■vertendi. Strong reafons might 
be mentioned again!! allowing 
legal procefs to be executed in a 
l)lace fo circumftanced. Upon 
tJiC whole, His Lordfhip was of 
opinion that Kenfington Palace 
was privileged as a royal refl¬ 
dcnce ; and the jury found fur 
the defendant. — In T. T. fol¬ 
lowing a rule nlfi wati granted 
for a new trial; againil which 
caufe was (liewn in M. T., and 
wdiich wasdifeharged in H. T.; 
the court, after taki^ time to 
confider having unanirojufly de¬ 
termined, that the writ could 
not have been lawfully executed 
in Kenfington Palace, and that 
the fheriff had therefore properly 
made a return of nulla bona. 
Vide 3 Inft. 141. Elderton’* 
cafe, 2 Lord Kaym. 978. 


CASES 



CASES- 


ARGUED AND RULED AT 

NISI PRIUS 


IN K. B. 

At the Sittings after Michaelmas Term, 
49 George III. 1808. 


ADJOURNED SITTINGS AT WESTMINSTER. 


Goodland V. Blewith, 

JNDEBITATUS affumpfit for goods fold and de¬ 
livered .—PleOy non alTumpfit to all except 2/. i/r., 
and as to that a tender .—RcpHcationy that the plaintiff 
fued out a bill of Middlefex in this action on the 4th day 
of November laft, and that no tender of the 2/. i ys. 
was made before that day.— Rejoinder, that defendant 
tendered this fum before the fuing out of the precept: 
whereupon iffue was joined. 

The goods in queftion had been delivered to 
the defendant by one Weft, the plaintiff^s fervant, 
who was authorifed to receive payment for them; 
and there was evidence, that in the end of 06 to- 
VoL. I. K k ber 


Thutrdtj, 
Dec. Z. 


A tender of 
money to an 
agent authoiieeA 
to receive pay¬ 
ment, is a good 
tender to the 
creditor tumrcI4 
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ber the defendant had oflFered to pay Weft the balance 
due, at the fame time producing the money, which the 
latter refiifed to receive. 

Gatrow inftfted that this was not a good tender, 
and that the money ought to have been offered to the 
plaintiff himfelf. But 

Per Lord Ellemborouoh.-^A tender to an agent 
authorifed to receive payment, is as good as a tender 
to the creditor in perfon. 

The defendant had a verdift. 


The cafe was afterwards brought before the court; 
but the direftion of the Chief JuStice upon this 
point was acquiefeed in. 

Garrow and Wigley for the plaintiff. 

Park for the defendant. 


|[Attormes, Crtvt »nd JMajwi/rj.) 


The demand of a debt, to 
do away the effeA of a tender, 
mud be by fome one author* 
ized to give the debtor a dif- 
charge. 

Coles V. Bell. Sittings after 
M. T. 49 G. HI. 

Declaration for goods fold.-->« 
Pica, tender.—Replication, fub- 


fequent demand; and iifue there* 
upon. The demand had been 
made by the clerk to the plain* 
tifPs attorney, who had never 
fecn the defendant before going 
upon this errand. Lord £i,i.ek- 
BoaouGH held the demand in* 
fufiicient; as it ought to have 
been made by fome perfon 
authorifed 
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authorifed to give the defendant faid, might have done; — The 
a difcharge. A demand by the defendant had a verdidt .—Vidt 
attorney himfelf, his Lordfliip Spybey v. Hide, dn/e J181. 


Weleker. <v. Le Pelletier. 


Same day. 


defendant, being fued by the name of Louis 
I.e Pelletier, pleaded in abatement, “ that he was 
baptized by the name of Louis Augujhe Alexander, 
and by the chriftian name of l.ouis Aiigujie Alexander 
had always fmcc his baptifin hitherto been called and 
known.” Replication, that the defendant was not 
baptized by the name of Louis Augujie Alexander and 
ilfue thereupon. 

» 

Gafeke, for the defendant, Rated, that from his 
client being a French emigrant, it had been found 
impoffible to procure any dired< proof of his baptifra : 
but he offered to adduce the following evidence, from 
which, he contended, it muft be inferred by the jury 
that the defendant had been baptifed by the name of 
Louis Augujle Alexander, 1. The faft that he was 
always known in France by this name before the 
revolution in that country.. 2. A commiffion to him 
as an ’officer in this name from Louis XVI. 3. A 
commiffion to him in this name as a cornet in the 
Britiffi fervice from George 111 . 4. Letters of deniza¬ 
tion to him in this name from the fame fovereign. 


Tf a HefpTitlant 
fued by the natnft 
of A. pleads ui 
ahaienR-iit ih»t 
he was baptized 
I'V till- name of 
B., he muft 

prove iii.it thi* 

ii.ime was eivett 
him by baptifm, 
and it is not 
enough tor him 
to Ou*w,that he 
has always hren 
known and called 
by the name 
ufB. 


Lord Ellenborough.— How docs it appear from 
fuch evidence, that the defendant was ever baptized 

K k 2 at 
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at all ? If it had been proved, that he was carried out 
to church when an infant, for the purpofe of being 
baptifed, and that ever after his return he was called 
by a particular name, there would have been fair 
ground for the prefuniplion, that, this was his name of 
baptifm. But without fome evidence of this fort, 
how do I know that he is not of the Jewilh or fome 
other perfuafion in which the rite of baptifm is un¬ 
known ? According to the argument for the defendant, 
I mufl: prefume that in all cafes the name that a man 
goes by was given him by baptifm. This prefumption 
Would not unfrequently be againfl; the- fact. There 
is an inflrance commonly given in the books of Sir 
Francis Gaudy, fo called by his name of confirma¬ 
tion (a). If this plea went to the merits of the adlion, 
I fhould be difpofed to make great allowances for the 
difficulty of procuring evidence under fuch circum- 
flances in fupport of it; but it is quite collateral to the 
juftice of the plaintiff*s demand, and deferves no fa¬ 
vour. You muft therefore go farther, and give fome 
evidence of the baptifm. 


(a) “ If a man be baptifed 
by the name of Thomas, and 
after at his confirmation by the 
bifhop he is named John, he may 
purchafe by the name of his 
confirmation. And this was the 
cafe of Sir Francis Gan8ie, late 
chief juftice of the court of 
common pleas, whofe name <»f 
baptifm was Thomas, and his 
nuiuc of confirmation Francis; 


and that name of Francis, by 
the advice of all the judges, in 
anno 36. Hen 8. he did beare, 
and after ufed in all hu pur- 
chafes and grants. And this 
doth agree with our ancient 
books, where it is holdcn that a 
man may have divers names at 
divers times, but not divers 
Chriftian niimes.’* Co. Litt. 3. a. 


Cafclcs 
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Gafelee obferved, that it was not neceifary for the 
defendant to have pleaded that he was baptifed by the 
name of Louis Augufte Alexander (^); and that the 
fubftance of the iflue might be conlidered to be, 
whether he had been always called and l^nown by 
that name i 

Lord Ellenborough. — As the defendant has 
pleaded (although unnccedarily) that he was baptifed 
by a particular name, he is bound to prove this alle« 
gation (r). 

The plaintiff had a verdict with nominal damages, 
being unprepared with any evidence of his demand. 

Garrow and Efpinajfe for the plaintiff. 

Gafelee for the defendant. 


[Attornies, Pafkin and Piuhtr^ 


[b) Com. Dig. abatement, 
F. 17. 

(f) Vide Walden v. Holman, 
1 Salk. 6, where defendant 
pleaded, “ that he was baptifed 
by the name of J. et per nomen 
et cognomen de J. W. femper, 
Ac. cognitus et vocatus fuilTet, 


abfque hoc, that he was called or 
known by the name and fumame 
of B. W.,” and Holt, C. J. faid 
“ that the traverfe was material. 
and lHewife the inducement. One 
may have a nomen and cogno¬ 
men that never was baptifed, 
and tboufands in fa^ have.** 


Kk3 


O^MsALETf 
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4*1 


friday,D*c.». 0*M£ALEY •y.'Wll.SON AND ANOTHER. 


If » Britiih fiib- 
jed voluntarily 
reiides in an 
enemy’s country 
and carries on 
commerce there, 
he is dilqualiticd, 
as an alien 
enemy, to fue 
in cur courts < f 
jutlice. altiioiigh 
naturalized by a 
neutral Hate,and 
Teiofniaed as a 
eitiien ol that 
ftate h( th by its 
diplomatic 
agents and by 
the enemy's £0- 
virnmcnt. 

An ) frmtU, that 
if a iifutral s'O- 
lutitariiy refides 
and cairits on a 
commerce in an 
enemy’scouiiriy, 
he is an alien 
eneoiv to all 
civil i'urpofes. 


geiRE facias againfi: the defendants as the bail of 
one Newell (a). -—Pleas, i. That plaintiff long be¬ 
fore and at the time of exhibiting his bill againfi Newell, 
was and now is an enemy of our Lord the King, in¬ 
habiting and dwelling within the realm and territory of 
France, and within the allegiance and under the go¬ 
vernment of the perfons exercifing the powers of 
government there, and that a public and open war 
then was, and from thence continually hitherto has 
been and now is carried on and proleculed by the 
faid perfons fo exercifing the powers of government 
in France againfi our faid Lord the King. 2. 'I hat 
plaintiff is a fubjefl of France, and refides of his own 
free will and pleafure within the territory of France, 
and carries on trade and commerce as fuch fubjecl 
there. 3. That plaintiff refides in France, and adheres 
to the perfons exercifing the powers of government 
in that country. 


It appeared that Mr. 0 ‘Mcalcy has refided in 
France for a confiderable number of years ; that 
he at prefent lives in Paris as an American citizen j 
that he is recognized as fuch by the American Ani- 
baffador there (b ); and that he is employed in pre- 


(a) ^/</fO‘Mealeyv. Newell, that the plaintiff is a citizen of 
8 £a(l, 364.. the United States, was offered 

{b) The certificate of the in evidence, but rejefted. 
American Ambaffador at Paris, 


renting 
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fenting American claims to the French government; 
but that he had on feveral occaiions talked of Ireland 
as his country, and of the Irifh aS his counti^men. 

The Attorney General, for the defendants, con¬ 
tended that under thefe circumftances the plsuntiff 
muft clearly be confidered as an alien enemy. 

Park, contra, infifted that he was to be looked 
upon as an American citizen, wlio being a neutral 
might maintain an adion in our courts, though living 
in an enemy’s country. 

Lord ELLKNBououcn.—If a Britifli fubje£l: re- 
fides in an enemy’s country without being detained 
as a prifoner of war, he is precluded from fuing here. 
Nor docs it fignify that he is rccognifed as a citizen 
by a neutral ftate. He cannot throw ofl’ his allegiance 
to his native fovercign. Therefore, if the plaintiff 
is an Irifhman by birth, and now voluntarily refides 
and carries on trade in France, the defendants are 
entitled to a verdid on each of their three pleas. — 
[^His Lordfhip likewife obferved in the courfe of the 
trial, that if the plaintiff was domiciled in France, the 
place of his birth was immaterial; he muft be cqn- 
fidcred as a fubjc£l: of that ftate in which he refides 
and carries on commerce ; and doing fo in a country 
with which we were at war, to all civil purpofes he 
was an enemy] {a). 


(a) yUe M'Connell v. Hec- Dc Lunnevillc v. Phillips, 2 
tor, 3 B. & P. 113. —- Brandon N. R. 96. — Kenlington v. 
V, Nclbit, 6 T. R. 23.— Caf- Inglis, 8 Eaft, 273. — Vanbry- 
feres <v. Bell, 8 T. R. 1C6.— nen v. Wilfun, 9 Eaft, 321. 

K k 4 Park 
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In Seirtfa^M Park thcii proDofcd to be nonfuited. 

the puintiff may * * 

nonfuited. 

The Attorney Genwal faid he remembered no in- 
ftance in which a nonfuit had been allowed in feire 
facias. 

Lord Ellenboroi’ch. —I have no doubt that there 
may. At any period when the plaintiff is denianda> 
ble, if he does not appear, there fhall be judgment of 
nonfuit againfl him, unlefs there be fomething on the 
record inconfiftent with fuch a judgment. Nothing 
of that fort appears in this cafe to prevent the plaintiff 
from abandoning his fuit when he is called to hear the 
verdict. 

Plaintiff nonfuited {a). 

Park and Parnther for the plaintiff. 

The Attorney General and Scarlett for the defend¬ 
ant. 


[Attornies, Druee and Smi/i.] 


(a) Vide Paxton v. Sir Home Popham, lo £afi, 566. Hard¬ 
ing V. Spicer, ante 327. 


Cotes 
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Cotes v. Davis. 

^CTION by the indorfee againfl the maker of a 
promiffory note for 24/. lyj., .payable to “ Mrs. 
Carter or order,** and indorfed by her in the name of 
« M. Carter.** 

\ 

Evidence was given of the hand-writing of the 
maker, and of the payee, who was proved to pafs in the 
world by the name t>f Mrs. Carter. It likewife ap¬ 
peared, that the plaintiff had given a valuable conH- 
deration for the note ; that when it was prefented for 
payment by a notary, with the indorfement upon it, the 
defendant faid, it lliould be paid in a few days; and that 
he afterwards alked for further time when the action was 
commenced and the declaration had been delivered. 

Garrow, for the defendant, offered to prove 
that Mrs. Carter, the payee, was the wife of a man of 
the name of Cole, who was ftill alive; and contended, 
that if this fad was cftabliflied, the plaintiff muft be 
nonfuited. It had been decided, that no title to a bill 
of exchange or promiffory note could be made through 
the indorfement of a feme covert; and what the 
defendant faid after the bill had become due, muft be 
immaterial, if he was not previoully liable. 


Same itf. 

If a promiffbrj 
note is made 
payalile toa mar* 
ried woman, and 
the indorfes it for 
value in her owa 
name, .-ind the 
maker after* 
wards promifM 
to pay it,—in an 
ai^lion againft 
him by the in¬ 
dorfee, it will b* 
prefumed, that 
the nominal 
payee had autho. 
rity from her 
hulband to in- 
dorfe the not* 
in that form, 
and the indoifk- 
ment will be 
cotilidered as 
verting a legal 
title to the not# 
ill the plaintiff 


Lord Ellenborougii. — The hulband.may autho¬ 
rize the wife to indorfc bills of exchange or promiffory 
notes, as his agent; and, after the acknowledgments 
and promifes of the defendant in this cafe, it may rea- 

fons^ly 
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fonably be prefumed againft him, that Mrs. Carter had 
authority from her hulband to indorfe the note in 
qucftion. 

Garrow. — Sut in that .cafe, the indorfement ought 
to have been in the name of the hufband. 

Lord Ellenborouoh. —We may fairly carry the 
prefumption one ftep farther, and prcfuine, that the 
hufband authorized her to indorfe notes in the name 
by which flie hcrfclf pafled in the world. Tlie de¬ 
fendant is now eftopped from conteffing her authority 
for this indorfement. 

Verdi£l for the plaintiff. 

The Attorney General and Hammond for the plaintiff. 

Garrow for the defendant. 


[Attorniei, Grttn-totll Siid Dixen.'] 


Vide Barlow <t». Bifhop, i 
Eaft, 432, wherp a promiffory 
note beinjr given by the defend¬ 
ant to a married woman, whom 
he knew to be fuch, with intent 
that fire Oinuld indorfe it to the 
plaintiff in payment of a debt 
which fhe had contra6ted to him 
in the courfe of carrying on a 
trade on her own account by the 
confent of her hufband,—it was 
held, that the property in the 
note veiled in the hufband by 
the delivery to the wife, and that 


no intercll pafTcd by her indorfe¬ 
ment in her own name to the 
plaintiff. But there, the defend¬ 
ant had made no promife to the 
indorfee after the indorfement.— 
Except in the inilance of a feme 
covert, it is no defence to an ac¬ 
tion on a bill or note, that the 
plaintiff derives title through 
one who would not himfelf have 
been liable upon it. Taylor v. 
Crokcr, 4 Efp. Caf. 187. Haly 
V. Lane, 2 Atk. 182. 


SCHONDLEE 
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SCHONDLER AND ANOTHER, ASSIGNEES OF DaVIS, 
A BANKRUPT, V, WaCE. 


J^/JONEY had and received to the ufe of the plain* 
tills as aflignees. — Plea, the general ilTuc. 


Davis, before his bankruptcy, had effe( 5 led a policy 
of iiifurance upon his own life with the Amicable In- 
furaiice StKiety. This he did not deliver up, or dif- 
cover to the coinmiflioners or his affignees. At the 
time of his laft examination, there were five quarters 
of the premium in arrear; and unlefs thefe had been 
very foon paid, the policy would have been forfeited, 
lly the rules of the Amicable Society, fuch policies 
being aflignablc, Davis offered to aflign this policy 
to one Gardiner for the i6rh part of a lottery ticket, 
'i'his ofl'er was accepted, and Gardiner having paid up 
the arrears, afligned the policy for a valuable confi- 
deration to the defendant. Davis dying immediately 
after, at the age of 40, the defendant received the fum 
for which the policy upon his life had been efte£led. 


Pari, for the aflignees, contended, that this was 
clearly money had and received to their ufe. By flat. 
5 Geo. 2. c. 30. § 1. the bankrupt was bound to have 
difclofed and delivered up the policy for the benefit of 
his creditors (c); and though he had failed to do fo, 
it paffed under the aflignment as part of his effeCfs. 


(a) The words of the tlaUitc may expedt, any profit, poflibi- 
are—“ all fuch cfFetfs, of wloch lity of profit, benefit or advan- 
the party was poffeflbd or inter- tage whatfoever." 
cited in, or whereby he hath or 

8 Carrow, 


Monday, Dec. 


A policy of In- 
luraiice efffflt'd 
by a bankrupt 
U' oi> Ills own 
life at ail annual 
pieinitiin, pallcs 
(u liis aflignees, 
howcvci Imall 
the appaient va- 

liji- of It ni.)y be 
at l.'ic time uf 
li!'. Iijiikrtiiitcy, 
and ultboti^Ii 
there are Lunfi. 
aiTcaia 

of preiYuiitn then 
due upon It : 
ami if, iiiftead of 
di-livciing it up 
•If I'.irt of liii cf- 
tfois. he feciL-tly 
alligns it to -an- 
orher perfon, 
who pays thn 
ail ear:, ot the 
prennum, and 
upi-in the death 
ut the bankrupt 
rt-ce-ive.'. the fum 
inlured, tliis 
film, deducting 
tile ainouiit of 
tiie arreaia fo 
paid, m.-.y be re. 
covered b' the 
afliftnees as 
in nev had and 
r.-tt ivcd to their 
ufe. 



CASES AT NISI PRIUS, 


Garrtnv, on the other fide, made two points, ift, 
that the policy upon the bankrupt's life was a thing 
which from its naturS could not pafs to the a0ignees, 
as they had no fund from which they could have pai^ 
the premium ;* and adly, that they had abandoned 
their claim to it, by not paying the arrears, or inter¬ 
fering till the bankrupt’s death. 

Lord Ejllenborough. —This was a poflibillty of 
benefit, to which the aflignees were entitled as part of 
the effcfls of the bankrupt. Nor can they be confi- 
dered as having abandoned their right to it, when its 
exillence had never been notified to them. I think, 
however, the defendant has a right to dedu£l fo much 
as the plaintiffs muff have laid out in the payment of 
arrears, &c., had the policy been regularly delivered 
up by the bankrupt. 

Verdid accordingly. 

Park and Efpinajfe for the plaintiff. 

Oarrov) for the defendant. 


[Auorniex, Own and 


However, the pi^bilhy, to Moth v. Frome, Ambler, 394, 
paft under the commiifion, muft Dommet v. Bedford, 6 T. R. 
be fuch as the bankrupt himfelf 684. 
could have alHgned or releafed. 


^LIAS 
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Slias Moss v. Smith, Esq. and another, late 
Sheriff of Middlesex. 


ThurWay, 
Dacember E. 


A CTION for a falfe return of nu//a bona to a writ of Tofupporta 
ft. fa. againft the goods of one David Mofs.—The 
defence was, that before the delivery of the writ to the 

, linre the 

Shcrift, David Mofs had committed an a£t or bank-^ onbt.46 G. 3- 
ruptcy, on which a cominiflion was afterwards fued wiiel Romilly’. 
out againit him. (Wd^hav'ebeen 

a good petition 
ing creditoi’i 

On the 8th of December 1807, D. M. who was 
proved to be a trader, departed from his houfe, leav- bankruptcy wa* 
ing no directions where he was to be found, and never hTirjrruffident 
returned to it afterwards. The petitioning creditbr’s ‘hat‘he peti- 
debt was for goods fold upon a credit which did not <*ehf accrued be- 
expire till the nth of December. On the 25th of o^*’of'the''coBi. 
the fame month, feveral of D. M.*s creditors called aC 
his houfe for payment of their debts. On the £9th, 
his goods were feized by the Sheriflf under the fi. fa. ; 
but the execution was withdrawn upon notice of the 
bankruptcy. 


Lord Ellenborough faid the commiffion could 
not be fupported, as there was* no debt due to the 
petitioning auditor when the aft of bankruptcy w-as 
committed. 


Marryat 
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Marryat contended, that this was cured by»the 
fifth fedion of Sir Samuel Romilly’s a£t, 46 G. 3. 
c. 135. (a) 

Lord ElitEI^borouoh.*—T his is not a cafe protcftcd 
by that fe£tion, the object of which was to protect 
commiflions which have been regularly fued out, from 
being defeated by an afl of bankruptcy committed 
prior to the contrafting of the petitioning creditor’s 
debt. But in the prefent cafe, the commilTion was not 
regularly fued out, as there was no legal fubfifling pe¬ 
titioning creditor’s debt at the time of'committing the 
a£t of bankruptcy upon which the commiflion ilfued. 

The plaintiff had a verdi^l:. 

In the enfuing term, Marryai moved for a rule to 
fliew caufe why there fhould not be a new trial, and 
ftrenuoufly infifted, that by 46 Geo. 3.-c. 135. the 
“commiffion was not avoided or defeated by reafon of 


(tf) Which provides, “ that 
no commiflion of bankrupt that 
fhall be thereafter iflued, tkall be 
avoided or defeated by reafon of 
any aft of bankruptcy having 
bt»n committed by the perfon or 
any of the perfons againu whom 
fuch commiflion fhall have if- 
fued, prior to the contrafting 
the debt of the creditor or any 
of the creditors upon whofe peti¬ 
tion fuch commiflion fhall liave 
ifliied, if fuch petitioning credi¬ 


tor had not any notice of fuch 
aft of bankruptcy at the time 
when the debt to him was cou- 
trafted ; but that fuch commif- 
fion of bankrupt, and all the pro¬ 
ceedings under the fame, fhall 
be valid and efle^tual to all in¬ 
tents and p#pofe8, notwith- 
flanding that fuch prior aft or 
afts of bankruptcy fhall have 
been committed by fuch bank¬ 
rupt.’* 

the 
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the a£t of bankruptcy having been committed prior to 
the petitioning creditor’s debt becoming due, the in¬ 
tention of the ftatute being, to i*ender it immaterial in 
V’hat order the a£l of bankruptcy and the petitioning 
creditor’s debt arofe, fo that both were perfeft at the 
date of the coinmiflion. — But upon this point, the 
Court were unanimoully againfl: him. 

Lord Ellenborough faid, the grievance which 
the ftatute meant to remedy, wa^ the practice «f up- 
fetting coinmiflions of bankrupt by unexpeftedly prov¬ 
ing an ad of, bankruptcy prior to that relied upon 
on the part of the aflignees, as had happened fo re¬ 
peatedly in Steel’s bankruptcy, and in other inftances. 
Such was certainly the intention of thofe who fup- 
ported the bill when it paflcd through parliament, 
and this was the natural conftrudion of the claufe in 
qucftion. Could it be contended, then, that by a 
fort of fide wind, a new clafs of petitioning creditor’s 
debts was eftablilhed, and the bankrupt law fo mate¬ 
rially altered ? 

The Attorney General and Cornyn for the plaintifi*. 

Garrow and Marryat for the defendant. 

[Attdrnies, Ihmmrd aiid 


The notice oWnfolvcncy men* 

* tloned in ttie provifo to ^ l. of 
the above ftatute, which renders 
contracts and tranfadlious with 
the bankrupt after an aft of 
bankruptcy, though naore than 


two months before tlie date of 
the commiflion, void as formerly, 
means notice of a general inabi¬ 
lity in the banknip*. to ditcharge 
his engagements, — not merely 
notice of fuch a circumftance as 

his 



CASES At Nisi PRItJS, 


Iris being To much prefled for had notice that J. S. vrwiin/oU 
money at to be obliged to renew vent. The fadt wae* that before 


bta bill*. ( 

^nofljffliOKr. —Sittings in Tr. 
'vac. 1808. Plaintiff declared as 
sndorfee of a bill ()f exchange 
drawn by J. 6 .f payable to 
his own order. The defence 
was, that J. S. had committed 
an i€t of bankruptcy before 
the indorfebient. In anfwer to 
this, the plaintiff relied upon 
Sir S. Romilly’s ad, 46 Geo. 5. 
c. 35. ^ 1.1 whereby it is en- 
aded, ** that all contrads and 
tranfadions by and with any 
bankrupt, iona Jide made or en> 
tered into more than two calen> 
dar months before the date of the 
commiflion, fliall, notwithftand- 
ing any prior ad of bankruptcy 
committed by fuch bankrupt, be 
good ; provided the perfon fo 
dealing with fuch bankrupt had 
not at the timeno/iVrof any prior 
ad of bankruptcy having been 
committed by fuch bankrupt, or 
that be was infoJventt or had ilup> 
ped payment.** It was contend* 
ed on the part of the defendant, 
that the plaintiff, at the time 
when the indorfement was made. 


then, J. S. had renewed his bills 
unth the plaintiff, and that the 
^bifi in queftion was given in ex* 
change for others, which J. S« 
could not btisfy when due. — 
But Lord Ellenborovcm 
held, that the iiifolvency men* 
tioiied in the flatute muff mean 
a general inability in the bank* 
rupt to anfwer his engagements, 
which was not to be inferred 
from his renewing bills of ex* 
change in a particular inAancc ; 
—and the plaintiff had a verdid. 

N. In this cafe, the bill was 
delivered to the indorfei*, with 
the intent of transferring the 
property in it to him, more than 
two months before the commif* 
fion ; but the indurfement was 
not in effect written Upon it till 
within the two months.—Lord 
Ellekborough held, that the 
writing of the iodorfement had 
rcfeiience to the delivery of the 
bill (n), and that the cafe waa 
clearly within the flatute, 

{a) Smith «. Pickering, Peak. Caf. 
50. Lempriere w. Pafley, 4 T. R. 
48 j. Wdlace v. Hardacre, ante 46. 


Baker 



MICHAELMAS TERM, 49 GEORGE IH. 1808. 


493 


Bakcr Bolton and others. samed.iy. 

was an aQion againft the defendants as pro- 
prietors of a ftage coach, on the top of which the wtici'.'Uv iht» 
and his late wife were travellings from Portf- wl'”klii.;drh>' ir 
mouth to London, when it was overturned; whereby 
the plaintiff hinifelf was much bruifed, and his wife her 

was fo feverely hurt, that fhc died about a month after iLiitj’r.Cr- 
in an hofpital. The declaration, befides other fpecial ^.>1^1’,'',.}^. "^ 
damage. Hated, that “ by means of the premifes, the ‘ 

plaintiff had wholly loft, and been deprived of the 
comfort, fellowfliip and affiftance of his faid wife, and 
hud from thenc(‘ hitherto fuftered and undergone great 
grief, vexation and anguifh of mind.** 

It appeared that the plaintiff was much attached to 
his deceafed wife, and that being a jmblican, flic 
been of great ufe 10 him in conduefing Ins buhnefs. 

— But, 



Lord ELLiiNBOROUGii laid, the jury could only 
take into confidcration the bruifes whicli the plaiiuifl 
had himfelf fuftained, and the lofs of his wife’s fociet v 
and the diftrefs of mind he had fuftered on l. r ac¬ 
count, from the time of the accident till the moment of 


her diffolution. In a civil court, the death of a liunian 
being could not be complained of as an injurv ; 
and in this cafe the damages as to the plainiiff’s wife 
muft ftop with the period of her exiftenee. 
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''i'h'.jrM.'iy, 
Novell! jcr r. 

An indictment 
for oittniiiing 
money by ftllc 
pretences ftated, 
that the defen ■ 
dant pretended 
ht LaJf/uijc j't,m 
ij' monry into tl t 

Jianh ij F.nv- 
lanil. It a}>- 
peared tliat he 
laid generally, 
ih. monry hutl 

ynttfi into the 

t 'J F.ng- 
[.ttul. Hehl to 
be a fatal vari¬ 
ance. 
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Verdift for the plaintiff, with tool, damages. 

Park and Marryat for the plaintiff. 

The Attorney General for the defendant. 


rAttorniet, Matthfus and 


Q. If the wife be killed on the fpot, is this to be confidered 
damnum ahfqut infurid ? 


RliX V. PLliMOW. 

'JTIIS was an indiftmoni for obtaining money b) 
falfe pretences.— The indictniont charged, that 
the defendant “ did fraudulentiy produce to one M. 
Blome, (the faid M. Blonie being then and there the 
clerk and fervunt of R. M. &c.) certain, to wit, fix 
papers, partly written and partly printetl, each of 
which I'aiil papers purported and contained therein, 
that a bank certificate of the payment of a certain 
fum of money therein mentioned into the bank of 
England, had been delivered into the office for re¬ 
ceiving certificates of payment of the duties on divi¬ 
dends, annuities, &c., which faid feveral Aims of 
money araountf’d together to a large fum of money, 
to wit, the fum of i oCl .; and did then and there 
falfcly, unlawfully, knowingly and defignedly, fraudu¬ 
lently 
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lently and wickedly pretend to the faid M. Blome, 
(the faid M. Blome then and Uiere being fuch clerk 
and fervant as aforefaid,) that he the faid defendant 
bad paid the faid lafi mentioned •fum qf money into the 
Bank of England; whereas, in truth and in faft, the 
faid defendant had not paid into the Bank of England 
the faid laft mentioned fum of money, nor any part 
thereof, as the faid defendant did then and there 
falfely pretend; — by means of which faid falfe 
pretence, defendant obtained 106/. of the monies 
of the faid R. M. &c., with intent to defraud them of 
the fame.” 

Blome being called, fwore that the defendant faid to 
him upon the occafion referred to in the indiftment, 
“ 'I’he money has been paid at the Bank,” not that he 
had paid it. 

Lord Ei.li;nborougii intimated an opinion, that 
this was a fatal variance, 

"J'he Attorney General, for the profccution, contend¬ 
ed, that the evidence agreed in fuhllance with the in- 
iliflment, and that it fhould be left to the jury to fay 
whether the falfe pretence was fufiicicnily fubftantiai- 
ed. He begged, that at any rate the point might be 
faved. 

Lord ELi.ENBOROtioH. — In an inJi(n:ment fu* ob¬ 
taining money by falfe pretences, thv; pretences mull 
be diftinftly fet out (a), and at th .* tr'al they mull be 


(a) Rex v, Mafon, 2 T. R. 581. 

LI 2 


proved 
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proved as laid. An affertion that money had been 
paid into the Bank, is very different from an affertion 
that it had been paid into the Bank by a particular in> 
dividual. The .defendant muff be acquitted. 

The Attorney General, Garrow, Abbott and Rich- 
ardfon for the profccution. 

Gurney and Alley for the dei'endaiii. 


[Aiturltics, and llutKfli eis.'f 


Vidt: Eun, P. C. CL. xvai. 1;^. 


AD. 



MICHAELMAS TERM, 49 GEORGE HI. 1808. 


497 


ADJOURNED SITTINGS IN LONDON 


CovELL v. Laming. 

"J'^RESPASS for running defendant's fliip againft 
phiiniiir.s in the river Thames.—Pica, not guilty. 

Ir appeared, ihat when the accident happened, the 
defendant was himlelf on board of his fliip, and flood 
at the helm ; but there was evidence to fliew, that he 
wiflied to fleer clear of rhi' plaintiff, and that if he was 
to blame for what had happened, it was only through 
ignorance anti imlhilfulnefs. 

The Attorney General contended, tliat the action 
could not bt? Ciipportcd, unlefs the jury fhould believe 
that the defendant intended to run his veflel againft 
♦ he plaintifTs, and u’ilfmlly did the act complained of. 
It is a principle, that where trefpafs would lie againft 
the ^rvant, cafe will not lie againft the niaftcr. The 
converfe tjf the propofition is equally true, that where 
cafe would lie againft the mailer, trefpafs will not lie 
againft the fervant. But if a Ibrvanf, adling as captain 
of a fhip, fhould, through negligenec or ignorance^ run 
her againft another fliip, the owner w'ould be liable to 
an action on the cafe; therefore, this could not be 
trefpafs in the fervant. And, to conftitute a trefpafs, 

L 1 py according 


Saturdav, 
December ic. 

If tlio owni-V 'if 
Ihip, heillp bini- 
felf on board, 
and flandin” at 
the helm iiiiin-- 
tentioiially runs 
her againtt an. 
other (I'ip, from 
tinfkillul man- 
aKcm'-nt,—the 
rotiu'dv 
.'iIhI U'lt ..i/r. 
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according to no criterion that has ever been fuggefted, 
does it fignify any thing, whether the party be a maf- 
ter or a fervant, Thws it is wilfulncfs alone that can 
determine the nature of the aft. The cafe of Lcame 
V. Bray (ar), feejned to eflablifh the diftinftion, that 
where the injury i» immediate from a forcible aft of 
the defendant, the remedy is trefpafs, and that cafe is 
never proper except where the injury is confcquential; 
but the doftrine there laid down, had been fince much 
doubted by the Court of Common Pleas (/;). 

Lord Ei.lenborouch. — I know there is a dif¬ 
ference of opinion upon this fubjeft. I have had 
much communication concerning it with thofe whom 
I refpeft very highly ; but I confefs, I have not been 
able to perceive the grounds of their difficulties. My 
own opinion has always been uniform. Whether the 
injury complained of arilbs direftly, or follows confe- 
quentially, from the aft of the defendant,—I confider 
as the only juft and intelligible criterion of trefpafs 
and cafe. If, in the dark, I ignorantly ride againft 
another man on horfeback, this is undoubtedly tref¬ 
pafs, although I was not aware of his prefence till we 
came into contaft. It makes no difference that here 
the parties were failing on ftiip board. The defendant 
was at the helm, and guided the motions of his veffel. 
The w'inds and the waves were only inftrumental in 
carrying her along in the direftion which he commu¬ 
nicated. The force, therefore, proceeded from him. 


{a) 3 Eaft, 593. 


{b) Rogers v. Imbletoo, 2 N. R. 119. 

and 
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and the injury which the plaintiff fuftained was the 
immediate efi^ of that force. 

The plaintiff had a verdid. 

Garrow, Park and Marryat fon.the plaintiff. 

The Attorney General^ and Pitcairn for the de¬ 
fendant. 


[ Ai'iiriii' !., aiiil 


In Hu}:jgett v,Mnutgonuiy, 
' N. R. 446, tlii-ciMiit of C. P- 
lield, that if a fliip, wliilo tlie 
owner is on hoanl, runs againit 
another, by tlx- lugligtiice of 
the pilot, trcfpato will no: lie, and 
the only remedy is an udtiun on 
the cafe. They laid eonfiderable 
llrcfs upon the circumflance that 
the defendant, though on board, 
had not the direftion of the vef- 


fel when the accident bappe:ied, 
which <lillinguifhed thecafe from 
I.!',mu' V. Bray ; but they again 
queftioned the authority of that 
decifion. Fide Day v. Ed¬ 
wards, 5 T, R. 648. Savignac 
•SI. Ruonie, 6 ' 1 '. R. J25. Ogle 
•:>. Barnes, 8 T. K. 188. Mac- 
Manns <e. Cricket, i Eafl, 106. 
Morliy V. Gainsford, 2 H. Bl. 
442. 


ISRAKL V. IsRAEi.. 


' : Ps,; 


A SSUMPSIT for money lent, and an account ftated. 

.i 1 “ I'f' ' ' ;i b.n'e 

— Plea, the general luuc. acku^.vioiv.mcni 

ot j debt, IS gOijJ 
fvidenre under 

It appeared, that in July laft, a fettlement of ac- the money 
counts took place between the parties, when the de- 

L I 4 fendant, 
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fendant, who is Ton to the plaintiff, gave him an un> 
ffamped flip of paper, with the following words writ* 
ten upon it in his ovraihand“ I owe my father four 
hundred and fevcnty pounds. Jas, Jfrael,** This 
was now offered in evidence as proof of a debt to that 
amount. 

The Attorney General objected, that this was to be 
confidercd either as a promiffory note, nr a receipt, 
and that in neither cafe was it receivable without a 
ftamp. 

Garrow and Lawes, on the other fide, contended 
that it was merely an acknowledgment by the de¬ 
fendant, that upon a fettlcment of accounts, fuch a 
balance was due to the piaiuiilT; and they cited the 
cafe of I'tjhcr v. Lcjlic\ i J‘jp. N. P. Caf. 42fJ, in 
which it had been held by Kyre, C. J., that an I. O. U. 
was good evidence under the money counts, witnout 
a flamp. 


Lord Eli^enborough. —I entertained fome doubts 
whether this paper ought not to have been flamped as 
a promiffory note ; but upon the authority of that cafe, 
J will receive it in evidence though unflampcd. 

The plaintiff had a verdict. 

Garrow and Laives for the plaintiff. 

The Attorney General for the defendant. 


f Attoioies, Williarnfan and Ilarrit,] 
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In Grey v. Harris C. P. Sit- received in evidence without a 
tings after E. T. 1800, Lord ftamp, being a promiifory note, 
Eldon, C. J. is faid to have held, thovigh not negotiable. Chitty 
that an I, 0 . U. could not be on Bills, zd ed. 243. in noth. 


Waller i’. IIorsiall. 


was an action for money had and received, to 
recover back the fum of 20/. paid by the plaintiff 
to the defendant for the aflignmciit of a leafe which 
had been previoufly forfeited. 


The plaintiff proved that the defendant was in pof- 
fefiion of a ftainpod agreement upon this fubjeft, and 
had received notice to produce it. The defendant not 
producing if, the plaintiff, by way of fccondary evi¬ 
dence, tendered another part of the agreement un- 
ffamped, which had been executed by both parties at 
the fame time with the former, and delivered to the 
plaintiff. 

The Attorney General objeCfed, that this paper could 
not be received in cvidcnco for want of a ftariip. It 
had been delivered to the plaintiff as a fubftantive, 
binding agreement, and if ftamped it would operate as 
fuch. Therefore, being evidence of the contrad, and 

obligatory 


>;iiiic fi.n. 


If therft are two 
parts of a writ- 
li'ii a<;reemeiit. 
both cxeruted at 
the fame time, 
but the one 
itamped and the 
other unO.-imped, 
the iindamitcd 
part is receivable 
as fecondary evi¬ 
dence of the 
contents of the 
ftamped part. 



CASES AT NISI PRIU/>, 

obligatory upon the parties, it clearly (ame within the 
words and meaning of the ftatute (^). 

Lord Ellenborough. — The agreement in the 
hands of the defendant not being produced, it is open 
to the plaintiff to give parol evidence of its contents, 
or to produce a copy of it; and this I think may be 
received as a copy, though, if properly flainped, it 
might be ufed as an original. There can be no doubt, 
that if it never had been figned by the parties, it would 
have been receivable; and I do not fee how it is vitiated 
by their names being affixed to it. It is offered, 
not as the agreement obligatory upon the parties, or as 
direct evidence of the contrad^ j but as eviuence of the 
contents of the paper writing in the hands of the de¬ 
fendant, which has been ftamped as the law requires. 

The witnefs who had ftalcd the writing produced 
to be a copy of the other, being further interrogated, 
faid he had himfelf copied both from the draft, and that 
he believed they were correct. 

The Attorney General then contended, that the 
draft fhould have been produced as the beft fccondary 
evidence, fince the one part of the agreement was not 
copied front the other. 


(a) By 23 G. 3. c. 58. § i. “ printed, whether the fame 
a flamp duty, encrcafed by “ fliall only be evidence of thg 
fubfequent ilatutes, is impofed “ contract, or obligatory upon 
“ on every Ikin or piece of vel- “ the parties, from its being a 
•« lum, &c. upon which any ** written inftrument.” 

« agreement flidl be written or 


Lord 
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Lord Ellenjborouoh. —If they are both copies 
of the draft, they mull be copies of each other. They 
were copied by the fame perfon, nyho believes them to 
he corredt. it is requifite that the copy produced as 
fecondary evidence fhould be a copy*^ the original, 
not from the original. 

The plaintiff aftertvards failed upon a collateral 
point, and fubmitted to be nonfuited. 

Park and Comyn for the plaintiff. 

The Attorney General for the defendant. 

[Atturnic!., Huivatet and CLapman^ 


Vallance Dewar. 


Enday, Dec. lb. 


was an adlion on a policy of infurance on the 
fliip Courier, and her freight and cargo, “ loft 
or not loft, at and from any port or ports in New¬ 
foundland to one port of difeharge in Portugal, or to 
any port or ports in the Ihiiicd Kingdom.** 

The policy was eft'edlcd on the 28th of Auguft 1807. 
The Courier arrived at Newfoundland in June, and 
was employed till the 13th of O^lober in bankings 


According to t]te 
ufage of the 
Newfoundland 
ti ade, when (hipv 
arrive on the 
coaft they are 
cither employed 
for fomc time in 
fiihing (called 
haniing'j or they 
make an inter¬ 
mediate voyage 
in the American 
feas before be¬ 
ginning to take 
in their home¬ 
ward cargo, dur¬ 


ing which they are proiei'lcd by a iVparate policy. 'I'hereforc, in cfTeiting a policy, “ loR or not 
«t nnJfrom NcmfounJland tn a fort in Europe^' although tlxc Ibip is to be employed in banking, it i» 
not neceiTary to dilclofu tlie f.itt to the underwriters, as their rilk only commences from the time 
t^en the banking nr intcrmedirite voyage ends, and they arc bound to Iniow the nature and circum- 
ftonccs of the branch of trade to which the policy relates.—If the ufage is general, it makes nc dif¬ 
ference for this purpofe, drat it is inn tinifurm. 


or 
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or fiihing on the banks of that coafl;. She then began 
to take in her homeward bound cargo, and (he failed 
for England the 2 ad of December, but foon after 
foundered in a gale of wind. 

The defence was, that the underwriters had not been 
informed that the Ihip was to be employed in bar.r ^ug 
while at Newfoundland ; and that by the banking 
their rifk was greatly increafed, as the policy being 
“ loft or not loft, at and from,” attached immediately 
upon the fhip’s arrival at Newfoundland ; and even 
if it did not, from the delay occafioned by the bank¬ 
ing, the voyage home was turned from a lunnner into 
a winter one. 

The Altcrr.cy G .rral^ fer the jdaintifT, faid he 
fhould give a comjilofe ar.fwer t > defence by 
fhewing, that according to the eftabiiliu'd ulage of 
the Newfoundland trade, fliips after their arrival upon 
the coafl are either cmployej^i in banking, or take an 
intermediate voyage to Quebec or fome of the adja¬ 
cent fettlemcnts, before they begin to lake in their 
homeward cargo, and that during the banking or 
intermediate voyage they are covered by a feparate 
and diftinct policy. Of this as of every other ufage of 
trade, the underwriters were bound to take notice. 
Thus in lAoblc v. Kennoway, Doug. 51 o, where the 
policy was on goods on board two (hips from this 
country to Labrador, until the goods fold Jljould he there 
difeharged and fafely landed, and the fhips upon their 
arrival, inftead of unloading their cargoes, were em¬ 
ployed in fifhing for nearly two months after, at the 
end of which time they were captured by an American 

privateer 
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IMivateer with the goods on board, it was held that the 
underwriters were liable, the ufage in this trade being 
for Ihips to unload their cargoes (confifting chiefly of 
fait and provifions), gradually as they are wanted for 
curing the fliih, and for confamption. Lord Man£- 
field there faid, “ every underwriter is prefumed to 
be acquainted with the praftice of the trade he infures, 
and if he does not know it, he ought to inform him- 
felf/* I'he fame doctrine had been laid down by Lord 
Eldon, while C. J. of the Common Pleas, in a cafe 
which flill more nearly refembles the prefent (a). 

Therefore 


(rt) Ouj^ifr V. Jennings t C. P. 
■rjitiiiigb at Giiildliall after E. T. 
iSoo. Cor. Lord Eluon, C..T. 

Aitioii a policy of infiir- 
ance on filh by the fliip Duchefs 
of Gordon, at and from New¬ 
foundland to a port in Portugal. 
The fliip carried out a carge* of 
fall from Lifl.ion, with which 
(he arrived at Newfoundlaiid on 
the 2ift July. As fooii as (he 
was unloaded flic proceeded in 
hallaft to Sidney, where Ihc ar¬ 
rived on the 25tli Augull, and 
took in a cargo of coals. This 
flic carried hack to Newfound¬ 
land, and delivered there in the 
beginning of OtSlober. Be¬ 
tween the 2 I it of that month 
and the 8th of November, fhe 
was loaded with the cargo of 
fifh, which was the fubje6t of 
the infurance, and foon after 
failed with convoy for Oporto, 
but was totally loft io the courfe 


of the voyage.—The defence 
was, that the trip to Sidney 
had not been communicated t-j 
the underwriters, although a 
material circnmftancc, as tend¬ 
ing to retard the voyage infnr- 
ed and to cncivafe t!ie rilk. —- 
The plaintiff relied upon the 
iifag(.‘ of the trade, which was 
proved by ftrveral witnefl'es. 

Ijord Eldon . — The policy 
is ** at and from Newfoundland 
to Portugal, upon goods, begin¬ 
ning the adventure from the 
/omA'wg thereof.'* It is not from 
the ari'ival of the fliip, but from 
her beginning to load. I think 
the praAice of ihc trade in this 
cafe is us capable of being re¬ 
ceived ill evidence as the prac¬ 
tice in other cafes in which it 
has been admitted. This is 
like the cafe of the fliip that 
was employed uii the Labrador 
coaft, where flie fiflicd aftci 

hci 
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Therefore if the ufage was eflabliflied, it followed that 
there was no occafion on the part of the aflured to 
make any difclofure concerning the bankings and 
that the lofs having happened on the homeward 
bound voyage, * there could be no defence to the 
afhon. 

Several witnefTes long acquainted with the New¬ 
foundland trade were call«l, who proved the ufage to 
be as above ftated, and that a policy of this fort was 
underftood to attach when the fhip begins to take in 
her homeward bound cargo. They added that fifh 
of a former feafon were fometimes found ready cured 
upon the arrival of the Ihips at Newfoundland, fo that 
a cargo might be immediately procured. 


her arrival aod before her out¬ 
ward cargo was difeharged *. 
'i'liere is nodoubt that the policy 
pr'ma facie means the firft cargo 
which lhall be laden after the 
Clip’s arrival, but the under¬ 
writer muft refer himfelf to 
the ufage of the trade, which he 
15 bound to know. The firft 
queftion will be, whether there 
is fuch an ufage here ? If the 
evidence leads to this, that the 
Clip may make an intermediate 
voyage of fevcral years, it is too 
dangerous for you to give it 
effe^ If feveral ftiips belonging 
to a merchant arrive together 
at Newfoundland, and finding 
cargoes for fome only, he bond 


fdt lends the reft on an inter¬ 
mediate voyage, it feems rea- 
fonabic ; though ftudioufly fend¬ 
ing a ftiip on an intermediate 
voyage out of her turn would 
be a deviation. The fecond 
queftion, is whether this fliip has 
been employed otherwife than 
the ufage warrants ? If you 
think the ufage docs exifi, if 
you think it reafonable, and if 
you think this fhip aded bond 
fide in taking the intermediate 
voyage, you will find for the 
plaintiff, •— if not, you will find 
for the defendant. 

The jury found a verditf for 
the plaintiff, and no attempt 
was made to fet it afide. 


• KoWe V. Kennoway, Doug. 510. 

10 


Park 
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l^ark ftill contended that the policy attached im¬ 
mediately upon the termination of the outward bound 
voyage. This muft be undcrfldbd to be the intention 
of the parties from the words hji or not hjl landing 
in the policy, although it was i^li'eded on the 28th of 
Auguft. The cafe of Noble v, Kennoway was in 
point to (hew that the policy on the outward and that 
on the homeward voyage were underftood to cover all 
rilks on thefe adventures from the failing of the fhips 
from England till their final return; and in Ougier 
V. Jennings, the infurance being on iiJfh only, the mo¬ 
ment when the policy attached was necelfarily afeearp 
tained to be from the beginning to load. A policy 
upon a Jhip at and from a place muft attach, upon 
her full: being moored there in good fafety. Ulage 
could not controul words fo explicit. But the ufage 
let up did not appear uniform, which it muft be to have 
the elfecl aferibed to it; for as often as a (hip could 
procure a cargo upon her arrival at Newfoundland, 
there could be no doubt that ftie would prefer return¬ 
ing diredt to Europe, inftead of taking an intermediate 
trip in America. The uni!crwritc,rr, therefore, had 
reafoii t<i fuppofc their rifk would commence in June ; 
and as the (hip was employed in banking till Odlober 
/he had been guilty of a deviation, and they were dif- 
charged from all rcfponlibiiity. 

J.ord Ellenborough. —The rule is, that the 
broker muft communicate what is in the fpccial know¬ 
ledge of the affured, not w'hat is in the middle be¬ 
tween them and the underwriters. He is not bound 
to make a laborious difeiofure of what is knowm to all. 
Is it notorious, then, that fhips in this trade, upon their 

arrival 
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arrival at Newfoundland are either employed in bank¬ 
ing, or take an intermediate voyage ? If f(>, it muft be 
prefumed to be equally in the knowledge of both 
parties. According to the general import of the 
words “ at andfrom^* the policy would attach upon 
the Ihip's firft mooring in a harbour on the coaft; but 
it doubtlefs may be explained differently by ufage ; 
and as between thefe parties, the policy muft be taken 
to be the fame as if it had been expreffed to attach 
upon the expiration of the banking or intermediate 
voyage. The underwriters were not liable for any 
antecedent lofs, and cannot complain of what was 
previoufly done as a deviation. — Although there 
ftiould be exceptions as to the ufage, that would be 
immaterial. Things are prefumed to go on in their 
ordinary courfc j and if an ufage be general, though 
not uniform, the underwriters are bound to take notice 
of it. 

Verdict for the plaintiff'. 

'fhe Attorney General and Gafelce for the plaintiff. 

Park and Scarlett for the defendant. 

[Altorriies, Oi tj"' Jhx-.i »nH Smltk e?’ Tr-.-iutr.^ 


Kingftun r. Kuibbs, Sittings 
after M. T. 49 G. III. 

A6lion on policy on fliip, at 
and from Oporto to London.— 
The Ihip having taken in a part, 
of her cargo witbiiifide the bar 


of Oporto, went outfide to take 
in the remainder, when (he was 
driven out to fca in a gale of 
wind and captured. — The de¬ 
fence was, that the underwriters 
had not been informed (he was 

to 
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to take in any part of her 
cargo outf:Jt the iinr. But 
fcveral witneflfes Rated, that it 
is ufual for vclTcls to do fo at 
Oporto, when, from tlie (late of 
the river, they cannot coiivi-Tii- 
ejitly load entirely withiniide 
tlie bar. And though it appear¬ 
ed that in policies at and from 
Oportof libertj. is I'omctunes cx- 
prcfsly given to load o.i either 


fide the bar;-—Lord EttEw- 
BOROUGH held, that the undcr- 
writefa were hound, of them- 
fclves, to take notice of theufage; 
and the plaiytifF had a vci dii^. 

Vide Polly •». Rjyal Ex. 
AIT. i Burr. 341. — Tierney 
Etherington, Ib. 348. — 
Lyons V. Bridge, Doug. 512 
— Hofleins V, Pickcrfgiil, 
Marlh. 727. 
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./ 03 E 1 'II B.VRNAR.D, THM YOUNGER, V. PaI.MER AND Sjrurdjy, 

12 I* 

ANOTHER, ASSIGNXiES OF JuHN LoCHART BaR- '* 
NARD, A BANKRUPT. 


’■J^'ROVP^R for various articles of houfeholJ furni¬ 
ture feizeJ by the defendants as part of the elfects 
of J. L. Barnard at tiic time lie became bankrupt. 


Th:* 

f>t ijon t 
hy ZI Jrtc. I. 

C.' 19. § 2. 
ni.idi: an adl of 
b.tnkriiptcy. 


The plaintiff claimed under a bill of fale executed months of actual, 
to him by the ihoriff of Middlcfct:. 

Thf refore where 

On the iSth of June 1806, the bankrupt executed LrcitJdtbrW 
a wrrant of attorney to his father for 5000/., upon N»'xmhJ,?ut 
which judgment was entered up the following day. ** 

On the 7th of November following the goods in the Stu when he 
bankrupt s houfe were taken in execution under an cuftody.and 
alias ft. fa, upon the judgment, and the iheriff's officer 
remained in pofTeflion till the aSlh of that 

uptvards of two 

monilis.—Held, that the art of bankruptcy which he thus conjmhted, had reference only to tho 
Jjtb when he returned into cullody, nut to the 4th when the original arreft took place. 

VoL. I. Mm when 
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when the bill of fale was executed to the plaintiff. •— 
The queftion was, whether this execution was over¬ 
reached by the aft of bankruptcy,—which confided in 
lying two months in prifon. 

The bankrupt was arrcfled on the 4th of November, 
huL was allowed by the bailifi' to go at large till tlie 
8th. On that day he returned into cudody, and on 
the loth hi* was moved by cerpus into the 

King’s Bench piifun, where he remained fevera! 
months. 

Park, for the defende.ntv, contended, that according 
to the true conltruction of ci Jac. I. c. 19. § e. (^r) 
the iniprifonment in this cal’e had reference to the 41I1 
of November, lo as to make a con)|>letc ad of bank¬ 
ruptcy on that day. 'I he priticiple upon winch ly¬ 
ing in prifon conditnt s an act of bankruptcy is, that 
it afibrds proof of iid’olvemn ; and this ap}>ears as 
fully from a perfon fuirendcring himfelf vu'iliotit being 
able to prf'curc bail as if he had always remained in 
cuflody. Allliough a perfon arrelled bo permitted to 
go at large bclore the reiiirn of the writ, this is at 
the peril of the flieriff', and if his body he brought in 
at the return of the writ, in contemplation of law, he 
has been in the cufindy of the flierilf, and confe- 
qucntly in prifon, from the moment of the arreft. I’hc 
cafe of Rofs v. Green, 1 Burr. 437. was cxprcfsly in 


(rt) Tlie words are “ or he- invn m'tn'hn or more, upon that 
injj aricilcJ for tkbt, fliall, uficr or any other arrtll or detention 
hi& or her arreil, lie in J'ri/on in prifon for debt.” 

& 


point. 
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point. There the bankrupt having been arrefted in 
Kent on the 31(1 of March, vfas on the Sth of May 
following brought by habeas corpus to be turned over, 
and on the road to the Judge’s chambers was permit¬ 
ted to call at his attorney’s houfe, which was out of 
the county of Kent; from whence he was carried 
tiiredly to a Judge’s chambers to be bailed, and was 
bailed accordingly ; but was immediately furrendered 
by his bail in their own ciilcharge, and thereupon 
commitfed to the King’s Bench prifon, where he lay 
till the I cih of July. I.ord Mansfi£j,d and the 
other Judges of the King’s Bench held, that the atf 
of bankruptcy had relation to the original arreft, and 
was committed on the 31ft day of March. 

Lord Ei-LENnoRouoii. — In that cafe there was 
an unbroken imprifonment from the time of the 
arrefl, and the court confidered the bailing as mere 
form to turn the bankrupt over from one cuflody to 
another. Here there is no commencement of the 
iinprironmcnt till the 8th, unlefs you confider the 
ofliccr laying his hand upon tlte bankrupt an iniprifon- 
ing. He was immediately after at liberty to go where 
he chofc, and he continued a freeman until after 
the execution was levied upon his goods. I muft 
look to the words of the ftatute, and I am clear that 
the legiflature intended that the two months fliould 
run only from the time of the party lying in prifon, 
and not from the arreft, if there is not a continuous 
imprifonment from the moment when that happens. 
— 1 am of opinion that the execution in this cafe on 
the 7th of November is unimpeachable, and that 

Mm2 the 
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the goods therefore did not pafs under the com- 
mifiion to the defendants. 

The plaintiff had a verdi£l. 

The An^rney General, Carrozc, and Ikiroyd for 
t he plaintid'. 

Park, Jerris and Runnliigtou for the dcfciidaiils. 

[A’ti'Mlics, IV.jhns »nd 


In Came v. Coleman, i Salk. 
IC9. it is fnid that by 2 i Jac. z. 
c. 19. the of bankruptcy 
is from the hrft arreft of the 
bankrupt, Et per Cur That 
is ainl muft be taken, from the 
time of the firft arreft, upon 
nvh'uh he lies in prtjon. Tribe 
V. Webber, Bui. N. P. 3». 
S. P. 


If A. claiming goods under a 
fraudulent bill of falc from B., 
bringstroveragainftC. for taking 
them in execution as belonging 
to B., C. mud prove the judg-^ 
ment againil B. although the 
lale from B. to A. was merely 
colourable and void as*againft 
creditors. 

Steel V. Brown and another. 
Sittings in M. T. 49 G. III. 

Trover far various articles 


of houfehold fiiriiitioe, which 
the defendants had taken n 
execution under a iiidgiTi'^i.t 
againft one ('.n.llurn, and which 
the plaintiff claimed tu bt en¬ 
titled to under a bill of fale 
from the fame perfon. 'I’iie 
plaintiff proved the execution 
of the bill of fale fur a valuable 
conhderatiou, and the ftiAngof 
the goods. The defendants' 
cale wa.s, that the bill of fah* was 
fraudulciitaiid void, there having 
been nuchangcof poffclfioni but 
they were not pre pared to prove 
^the judgment under which they 
’ had taken the goods in execu¬ 
tion. — Sir James Mansfield, 
C. J. held, that without this 
they could not impeach the 
title transferred by the bill of 
fale, and the plaiutifT had a ver- 
didf. 


Phillimore 
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PhILLIMORF, and others V, Barry and ANO- Sumeday. 

THER. 


''I "HIS was an action for ffoods fold, to recover the 

X . - , were ibid by a iic- 

pnce 01 13 puncheons 01 rum. tion to .m apcm, 

the au^i inner 
wrote the iil’tijls 

'riic cargo of a Danifh prize, of which the rum in 
qufftion l.>rnicd a part, was lodged in the warehoufes wth iiu j.rioet, 

I rill oi'i»o(ite the lots 

t)t Mcflrs. I'cdor and Mmet at Dover, and was fold by purciiaiij by 
auclion in various lots, on the 28th of April i8o8. pj-b,’”,! 

By the conditions of fale, a dopofit of 25 per cent, p'^^^ipai aft»r* 
v\ as to be pniil immediateIv, and the remainder of the «'.ird<,in j ict- 

, ' • , 1 r 1 - ter to the aRent, 

purchaie money m 30 days. At the end ol that iimc, i i'riYiiir.ed the 
the purchafers were to carry away the goods, or were thromry*'^’ 
afterwards to pay warehoufe rent. Before the day of 
fale, the defendants had written to Meffrs. Fedor and c"'>i’ieJto- 

-»«• , 1 r L • • r r.i thfr, were a 

Minct to buy 13 puncheons or this prize rum for l'utlicii;nt nie- 
them. Accordingly, Mr. John Minct Fedor, one of 1(1^0,'.'ntlT.t** 
that firm, bid for fevcral lots, w'hich were knocked '•*«'<»- 

^ tuln 01 it ri Lids. 

down to him, and amounted to the quantity required, if are ibi 1, 
'J'he audioneer, oppofite to each of thefe lots, wrote 30 (I'lj s. iiiid if 
down In his printed catalogue the price for which they 
fold, and the initials 1 . M. F. meaning, Jo/.m Minct |■’‘''‘'”'t,ware- 

’ . r hiHile lent to be 

Fctlor. On the nth of May, the defendants w'rotc a p.ii.l for them,—, 
letter to Meflrs. Fedor and Minct, recognizing and the goods verts 
approving of this purchafe. But on the i8th of the plirchalbVaiid''' 
fame month, the w'arehoufes in which the . rum was, at 

' ' his riik, trooi I i« 

accidentally caught fire, and by means of a quantity of moment of t.;ft 
gunpowder lodged in them, were blown into the air 


M m 


with 
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with a tremendous explofiou.—There was no evidence 
of the depofit being paid. 

Garroxv, for tlie defendants, Rated two grounds on 
which, he contended, his clients were not liable. 
I. The contradl was void under the ftatutc of frauds. 
The only way in W'hichit could be pretended the 17th 
foftion had been fatished w'as, by a memorandum in 
writing. But it w'ould be difiiculf to fay, that under 
the circum/lanccs of this cafe, the auctioneer was the 
authorized agent of the defendants; and even if he 
were, writing the letters I. M. F. in the printed cata¬ 
logue could not be confidered as any menKwandum of 
the contract between the parties. 2. Until the ex¬ 
piration of the 30 days, tile goods remained at the 
rifk of the fellers. They were not to be paid for or 
delivered before then, and the property did not abfo- 
lutely veft in the purchafer. The flipulation as to the 
paying of warchoufe rent afterwards, fliewcd, that till 
that time the goods were flill confidered as belonging 
to the vendors, fubiccl to the right of the purchafer 
upon fulfilling his part of the^on.u:ad. ■— But 

Lord Ellenborouoh held, that the initials of the 
defendants* agent written by the auctioneer in the cata¬ 
logue, coupled with their letter recognizing the falc, 
conftituted a fufiicient memorandum in writing to 
fatisfy the ftatute of frauds («); and that the property 


{a) Saunderfon v, Jackfon, thews, 6 Eaft, 307. Champion 
2 B. & P. 238. Egertoa w.Mat- v. Plummer, i N. R. 252. 

veiled 
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vefted abfolutely in the purchafers from the mo¬ 
ment of the falc, the agreement to give ftowage room 
to the goods free of expcnce foj* 30 days, being intro¬ 
duced for their benefit, and being part of the confi- 
deration for which the purchafe n\oncy was to be 
paid (tf). 

Verdict for the plaiiitiiTs. 

d’hc Ailonicy General and Carr for tite plaintiffs. 

Garroiv and Puller for the defendants. 


[Altornies tS" Corf.tlJ and Hay net.'] 


(li) Haiifoii *1;. Meyer, 6 Euft, 614. lliiide v. Whitehoufe, 
7 La'l, 558. 


Harmond V, Pearson. Samedav. 

^2''!IIS was an action upon the cafe againft the de_ 'n.e .mmipi- ofa 
fondant for negledling to place a buoy over his u’Ikmh-'.u"* 
lighter, which had been funk in the river I'hamcsj 
whereby the plaintift'’s barge had llruck againff the 
lighter, and had been greatly damaged. lull. 1:1 a Waich- 

iiua the 
fpot to i.Miiiit out 

The only queftion was, whether due notice had ‘‘'"s' '- 
been given of the danger arifing from the wreck of’* 
the lightef I No buoy was placed over it till two or 

iM m 4 three 
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three days after the Ifghter had been funk. In the 
mean time, a watchman was placed near the fpot, to 
warn veflels of ail df'fcriptioDS to avoid it. While 
this man was on duty, the barge in queflion approach¬ 
ed for the purpofe of mooring there, fie defired the 
people on board to keep olf; but they difregarded his 
admonition, and much abufive language was inter¬ 
changed between the parlies. Upon the lalling of 
the tide, the barge fuffered the damage complained 
of. 

Garrow', for the defendant, contended, tliat no par¬ 
ticular form of notice was ncccflary in fuch a cafe, and 
that the defendant could not be liable for the confe- 
quences of an accident which had happened from the 
plaintiff’s fervants negleding the warning which they 
had received. 

Lord Ellenborouoii. —It is a peremptory law of 
navigation, that when any fubftance is funk in a navi¬ 
gable river, fo as to create danger, a buoy lhall be 
placed over it for the fafety of the public. This is the 
proper and fpecific notice, which all undorftand and 
are bound to attend to. A verbal communication may 
cafily be mifunderflood, and is very likely (as in the 
prefent cafe) to lead to confufion and mifebief. But 
it is of the utmoft importance to the property and the 
lives of His Majefty’s fubjecls that fuch a warning 
(hould be given as will ncceffarily inform every one 
engaged in the navigation of the river, of the exiftcnce 
of the danger. The defendant is certainly anfwerable 
for tho confequences of his not caufing a buoy to bp 

placed 
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placed over the wreck of the lighter as foon as poi&ble 
after it was funk in the Thames. 

Verdift for the plaintilf. 

Park and Ffpinojfe for the plaintiff*.* 

Garrow and Marryat for the defendant. 


[Altoinii'i, liar 

Jfa fliiji i-. tank in a ii.ivi^'ablc 
river by ini:.(i)itii le ur inevitable 
acciJi-.t, iii.il without any fault 
on ihr ]>art of the owner, he is 
not liable to an indietment for 
not removiiijT the wreck. Per 
Lord Kin TON, Rex v Watts, 

* Efp. N. P. Cat. r.75. 'Hie 

l.iw doe.s not feetn to have very 
fpecifically pointi d out the man¬ 
ner in which tin . Ipecie-, of high 
no/ty is to be kept in repair, 
Idowever, it is laid down in 
Hawli/u, “ that if a river be 
ftopped, to the miifance of the 
country, and none appear homid 
by prefeription to clear it, thofe 
who have the pifeary, and the 
neighboiirinfr towns, wl*o have a 
common paflage and cafement 
thc.'cin, may be eompelled to do 
it.'* 1 H. P. C. ch. 75. ^ ijv 

If an individual has a right of 
fifliery in a navigable river, it is 
fubjetl to tlje right of the public 
to ufe the river for all the pur- 
pofes of navigation. 


ri/ln and f-yre.'\ 

Anonymous. — Durham Affizes 
tSo8, Cor. Wood, B. 

— Action for dillurbing p’ain- 
tifPs fifliery in the river Tweed. 

— It was proved that defandant’s 
ftiip was moored againft a rock 
on the bank of the river, where 
(he delivered her cargo, and that 
piaintifF was prevented by the fi- 
liKition of the (hip from taking fo 
many fifli as he wrould otherwife 
have done. It further appeared, 
that rtiips frequently lay there, 
waiting for a wind, and that there 
were mooring rings upon the 
rock, to one of which the (hip in 
qneflion was faftened. 

Wood, li.—*A navigableriver 
is a public highway, and all per- 
fons have a right to come there 
in rtiips, and to unload, moor and 
ftay there as long as they pleafe. 
Noverthelefs, if they abufc that 
right fo as to work a private in¬ 
jury, they are liable to an action. 
The queftioii w’ill therefore be, 
whether the dcfciidaiit has abuf- 
cd his right ? The privilege of 

the 
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the plaintiff muft he lubfervient moved a little one way or the 
to the right of the puhhe. It other ; and therefore he ahnfed 
would be of verj- mifchievous his ri"ht, and the plaintiff re.'o, 
confequenccs if the ownef of a vered. Tiic defnidant ha-1 a 
fifher)' could prefenbe to the n;'ht to rnooi and remain where 
public how and where they are his (hip 1 ay, as long as coiivi’iii- 
lomoorinaiiavigabh-river. ’rhe once retjnir-d. Yet, if he arted 
only cafe I remember like this, wantonly and i:.a!-el(;tdiy fni the 
■was where a man obftinately re- purpofe of injinin;' the fi(1ie-y, 
fufed to move his (hip from op- the piaintiiT i - ciuitl'.vl to a vcis 
pofite a wharf,although it would diet, but not oihcrvife. 
have been juil the fame if he bad 


r 


Wiliiefclay, 
Dec. 21. 


Kingston v. M'Intosii. 


In an afli-'-n on a 
|x>liov of iiifur- 
aiicc, iln'i't-intitf 
ranniit tciovtr 
interell upon tlie 
tuiu illfuicd. 


'^''HIS was an action upon a policy of infurance, and 
the only quodion was, whether the plaintiff could 
be allowed intereft. 


Lord Edi f-nborough. —No intereft can be given 
in fuch a cafe here ; although in other places, pro¬ 
ceeding upon grounds which I do not prefume to 
controvert, they do give intereft (ft). But I cannot 


(a) When judgment is af¬ 
firmed on a writ of error in K. 
B., that court, on moiion, will 
order the mailer to compute in- 
terell on the fum recovered, from 
the day of figning final judg¬ 
ment below, down lo the time of 
affirmance. 2 Tidd’s PraAice, 
4th ed. 1099. In the Exche¬ 
quer Chamber, it is entirely dif- 
cretionary with them to allow in¬ 


tereft or not, 2 11. IJl. 28+; and 
they feem to be guided by the 
confidcration, wliether in tlic 
particular cafe before them, the 
plaintiff below, from the nature 
of his demand, was entitled to re¬ 
cover intereft by the verdiA; as 
they allow intereft on bills of ex¬ 
change, 2 N. R. 205, and refufe 
it on an attorney’s bill, 2 B. Sc 
P. 219. 


advife 
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advife a jury to allow intercfl upon a policy of infur- 
ance?, more than upon book debts and in all other 
cafes \Ahcre a fum of money is f^und to be due from 
the defendant to the plaintiff. I dare not ufurp a power 
whiclj the legiflature has not conferred^upon me, and 
which has not been excrcifed by my prcdecefi'ors. I 
mu/l att upon tlie law ns it hands. Whether it be 
right or wrong, 1 c annot take upon me to change it. 
Had the money bcxri payable at a certain day, the 
j'lainsilf v..aikl have been entitled to intercfl; but 
upon Inch a debt as this, I am of opinion that he is not. 

I have coiifideied the fubji'cl maturely; and if I am 
mill alien, I lhall be glad to be fet right, 

VcrJicl for the fum underwritten. 

The* Aliornt'y General, Garrozo and Taddy for the 
plaintifl. 

Bi'ji, Serjeant, Ahirryai and Carr for the defendant. 

[AltoniiCi, K.\c {£’ F:,rJij'.i!J, iiiJ O'rtv. ts’ 


Fide Dc IIa\illa!ul *1;. I 3 owcrLaiik, ante ^o. 
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TVi«rfd«y, 

Dec. ii. 

The owner of a 
ftiip lein her to 
St. Dninjnjjo, 
with ;» carf,o to 

I) 0 haricred lor 

good^ lltCTC, 

«hi. h the w.i!> to 
hrin'.' Sail: to 
!■ ii.'.i.ind. When 
i tsn.iU pnrt of 
tiif : (.tr- 

go had l)r)')i tiii- 
lo.idcd, .nid h<ir. 
tered fj! 
wltioh viik p'lt 
on ho.iid, the 

fill-,' W..11 ; 

but thf teiuaill- 
dor t f tlio oul- 
wjMtl ..iiiji)* was 
taved, ati i bar- 
tevod lor other 
roods, which 
ssoiild have 
formed a Uiffi- 
cicnt Cargo fur 
t'le rtiip, if flic 
ro'ilo h ive per¬ 
formed the 
homeward voy¬ 
age. Held, that 
the underwriters 
on a p.ilicy t'll 
tlie Ihip’.- freight, 
af Jr.sl frtm S(. 

J) svere 
only liable for 
the Iri'ight of 
tile hunieward 
goods tliat were 
on hoard uheii 
the (l>ip|ictinied. 


roir.RES V. CowiE, 


was an .action fin a policy of infiirancc on the 
freight of tile Chi/hack, at anti from any port or 
ports of riayli (St. Duiningtt) to Livtn otjol. 


Tha fhip arrived at St. Domingo on ih'- .}th of July 
laft, with a cargo, the property of th-* jjl.'.imii]', to l>c 
bartered for gooJ.t, tii-.* produce of St. Domingo, 
which were to be bromdit liotae hv tli.' (’idiwick to 

t ' y 

Liverpool. Part of the outward cargo was bartered 
accordingly for 55 bales of cotton. 'riKl’e were put 
on board the fliip. 'J‘hc remainder of the outward 
cargo flill remained on board on the 15th of July, 
when Ihe wa.s wrecked. A conftderahle part of the 
outward cargo, however, was laved, and in 12 dav.s 
after was exchanged for 250 tons of codec and ico 
tons of wood, the freight of wliieh would have been 
of a larger value than the fum infured, il the fliip had 
not been lofl. The defendant fettled for the freight 
of the 55 bales of cotton ; and the qucflion was, whe¬ 
ther* he was further liable ? 

The Attorney Genera!, and Marjhall Serjeant, for 
the plaiiitilf, conteiuled, that here the outward and 
homeward voyage formed one adventure, and that 
there exifled an inchoate right to the whole of the 
freight infured at the time when the lofs happened. 
They cited as in point Horncajlle v. Suart, 7 Eall, 400, 
where it was held, that an infurance by the owner of 

a Htip 
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a fliip chartered on a voyage from London to Domi¬ 
nica and back to London, at and from Dominica to 
London^ attached while the flnp* lay at Dominica de¬ 
livering her outward cargo, and before any part of the 
homeward cargo was diipped, during*which time fhe 
was captured by the enemy. Here part of the home¬ 
ward cargo had been lradu‘d, and the only other dif¬ 
ference between riic two cafes was, tiiat the plaiiitilF 
had not chartered his flilp ; but the charterparty being 
res iricr r/Z/c? a:!a, C(.>uld not be the foundation of the 
former clci inon. 'J’hc policy on freight could not be 
afl'erteJ by the Ihip being uLd by the owner, or hired 
to another perfon. 

Lord F.i.LEyBououcn. —-I am more difpofed to 
doubt ilte authority of llorncq/Hc v. Suart, than to 
think that the underwriter is liable in the prefent cafe. 
Tlh rc, however, there was one charterparty for the 
outward and homeward vt)yag(*, and the freight was 
entire. That is the only ground upon which the dc- 
cifion.cari be fuftained. Here I can entertain no doubt. 
The underwriter does not infure that the fhip fliall 
have a freight, but only that the owner (hall be indem¬ 
nified for the lofs of the freight of goods put on board. 
What goods were on b .ard when the fhip was loft ? 
Thfe outward goods. I hey were not to be brought 
homo on freight; they were to be bartered at St. Do¬ 
mingo. They were the means by which the home¬ 
ward cargo was to be procured. How then has the 
plaintiff been damnified upon the fubje£l matter of 
this infurance ? By lofing the freight of the 55 bales 
of cotton ; and that he has been already paid by the 
defendant. 


Plaintiff 
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Plaintiff nonHiiicd. 

In the enfuing term, the cnurl of IC. B. refnffd a 
rule to fliew caul'f why this nonfuir fh;iuKI not be let 
afidc. Lord KlVknboroijoit aikeil, whether, if there 
had been a bag of money on board, to juireliale a 
homeward cargo, when the lofs hapjv.-nvd, this would 
have been freignt ? and whether it was |>oHil)le to 
draw a diflint^ion between goods to b(' iwrn r» d for a 
cargo, and fpecie to pay for one ?—The other Juilges 
concurred, and expreffed an opinion that the cafes up¬ 
on this fubjecl ought by no means to receive any cx- 
tenfion. 

The Attorney General^ Garro'iv^ MurJhjl! Serjeant, 
and Scarlett for the plaintiff. 

Park and Rkhardfcn for the defendant. 

[^Attornies, IViuJU aiiJ 


/'i./e Tonpje V. Watts, 2 Stra. 
1251. Montgomery v. Eggiiig- 


ton, 3 T. R. 3^>2. Tlioinfon 
V. 7 ’aylor, 6 T. R 4-8. 


Comber 
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CoMLPR •V. Anderson, Bart, another. 


Tlwrfiljy, 
Dec. zi. 


'I'lll'-: was an action ap;ain/l the ilcfc nJants ior no'^- ifn m-r.iunt 
ii;c;.nci‘ ar. infiiranco hrokci-^, ji a car^o 

of wheat, which the pJaintill'had hou 'lit at Waterford, 

* . , “ . . I'.i; r.’.iii ct.iT 

to he conveyed by the flilp I'anny Irom thence to <,v 

Liverpool. One count, after Ihuing that the defendants yl^!n ^.’ny it 
were retained to elFec't an iafurance on the cargo, " mi whom 
“ for the cU'edual proteclion and indemnity of the r’''y«o 

. , •'he- i-liftteil, sail 

plaintill in that behalf,** and that it vvius the duty of the msunnce 
the defendants to have caufed fuch a policy of infur- 
ance to be elfected upon the wheat as \vould have in- ^ 

. ' U'jit k(>.a..4;iw*«, 

deiimilied llie jdaintilT from anyjky} that fhould 

or might at ile in the event of the fliip bting flrandcd, =• 5 

—comidained, that the defendants diil not t'lfca fuch a 

policy of infurance, but caufed a certain policy of in- J!,: •~~T 

furance to be dTcclcd for the plaintilT, audio be fealed 

with tlic common feal of the corporation of The Royal a wr' iit.V/ji.!. 

Exchange AJj'urancc, in which policy the infurance nltniiiii-'i'.'.bt 

W'as declared to be, “ free, from all averajic upon corn, 

I r I 1 or ' t n t-c 

unlels general or otherwife fpccially agreed,’* and that i ■ ».. v 
the defendants iicglecled to make, or caufc to be made, li.' 
any fpocial agreement in that behalf; whereby, al- r,?,;!,',,- 
though the fliip W’as afterwards flrandcd on her voyage 
to Liverpool, and an average or partial lofs of o c/. per iiiliirai!. t, 

I .1 1 , *I I • ‘n* woulil fuvf been 

cent, accrued upon the wheat, the plaintifl was pre- liabL f.>r ii 
vented from recovering the faid lofs, or any part 
thereof. 


It 
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It appeared that the plaintiff had not given the de¬ 
fendants any fpecial directions concerning the infur- 
ance of this cargo, and that he did not complain of 
the policy having been effeclied with the Royal Ex¬ 
change Affurainie Co, till fome time after the lofs hap¬ 
pened. 

Garro’iv, however, contended, that the defendants 
were bound to liave cffed;ed the infurance in the ulual 
manner; that by all policies underwritten, except 
thofe of the chartered companies, the underwriters are 
liable for an average lofs upon corn if the fhip be 
ftranded; that the voyage from Waterford to Liver¬ 
pool being in the nature of a coafting voyage, fuch a 
lofs was nioft likely to happen ; that the plaintiff muff 
be underflood to have directed an infurance which 
would protedf him againff fuch a lofs ; and that he 
could not be luppofed to be aware of the exception in 
the policies of the Royal Exchange Affurance Co. — 
But, 

Lord Ellenboroui;!!, upon this part of the cafe, 
faid, the plaintiff muff be taken to have been cognizant 
of the exiffcnce of the chartered companies, and the 
tenor of their pedicles,—matters which fmee the publi¬ 
cation of Mr. Park’s book on Infurance were familiar 
to all perfons in the lead degree converfant with tliefe 
fubjeds (a). If he wifhed that the policy upon this 
cargo fliould not be effeded on the terms of the Royal 
Exchange Affurance Co., he ought to have given fpe- 


{a) Park, 7, 8. 2l. 


cial 
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cial directions to the defendants for this purpofe; and 
at any rate, having been fo lat^ in reproaching them 
with what they had done, he had acquiefeed in, and 
adopted, the policy which they actually effected. 


The other fpecial counts of the declaration charged 
the defendants with negligence, in not giving due no¬ 
tice of abandonment to the underwriters, fo as to have 
enabled the plaintiff to recover for a total lo/s. 

On the 28th of January, as the fiiip was proceeding 
down the river from Waterford, Ihe ftruck upon a 
rock, and immediately filled with water. The greater 
part of the plaintiff’s wheat was faved, but was fo much 
damaged by the fait water, that it produced only 
95/. i3r. 4^/. The abandonment was not made till 
the 18 th of February following. On the 2d of Febru¬ 
ary, the plaintiff whorefided at Liverpool, wrote a let¬ 
ter to the defendants, which they received in London 
on the 4th, and in which, after mentioning the ftrand- 
ing of the fliip, he fays, “ In the mean lime, if any 
fteps can be taken for my intereft with your under¬ 
writers, I trufl: to your ufual goodnefs to do the need¬ 
ful.—I fhould wifh to abandon, if it be admitted of.*’ 
The defendants, by return of poft, wrote back, that it 
would be imprudent to fay any thing to the under¬ 
writers without learning fome farther particulars. The 
plaintiff did not write them again till the 9th, when he 
neither complained of the abandonment not being 
made, nor direded them to abandon. However, they 
fent in a notice of abandonment on the i8th of the 
fame month, which, in Anderfon v. The Royal Exchange 
VoL. I. N n AJfuranct 


Althtwigh sm in- 
I'uraiice broker ij 
is bound to obey 
the di¬ 

rections of the 
aflured to aban¬ 
don, yet if it is 
referred to his 
dilerr tion, whe¬ 
ther to abandon 
or not, and he 
aCts ia/ij JiJe, he 
is not liable to 
an action for 
neglecting to 
abandon. 
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AJfurance Co. 7 Eaft, 38, was held by the court of 
K. B. to be too late. 

Garrmv now contended, that it was the duty of the 
defendants to have abandoned the moment they rcceivetl 
tha letter of 2d February, requiring them “ to do 
the needful** or to take fuch fteps on behalf of the 
plaintiff as might be neceffary for his intereft,—one of 
which, under the circumftanccs of the cafe, clearly 
was, giving immediate notice of abandonment to the 
undorw'riters. — But 

Lord ELLENBOROufiH held, that no negligence 
could be imputed to the defendants for not abandon¬ 
ing before the 18th. — The plaintiff’s letter of the 2d 
left it to the defendants* diferetion to act as they 
fliould think mofl expedient; and if he was diffatisfied 
with their conduct, he ought immediately to have faid 
fo. Inflead of that, he lay by till the 9th, and even 
then did not complain, or give them any frefh orders 
upon this fubjedt. Had he pofitively required them to 
abandon, they would have been anfwerable for not 
complying with his requeft as foon as poflible; but 
he had referred them to their own judgment, and it 
feemed as if he himfelf at the time had thought that 
they aSed judicioufly. 

Plaintiff nonfuited. 


Garrowt Scarlcit and Richardfon for the plaintifif* 
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The Attorney General^ Park and Topping for the 
defendants. 

[Attoniiei, JSUetpoti and Xayt 


Fide Smith v, Cologan, 2 Coverdale, 1 Efp. Caf, 74. S« 4 f.* 
T. R. 188. R. Wilkiiifon v. k*r i*. Work, Marfh. 299. 


Thompson v. Havelock. 


Friday, Dee. IJ. 


'ITIIS was an a£lion for money had and received. 

In April 1800, the plaintiff was at Smyrna as cap¬ 
tain of the fliip Lord Nelfon^ of which the defendant 
was owner. There he entered into an agreement 
with the deputy commiffary of the Englifli army in 
Egypt, to let the fhip to government for fix months. 
Having flipulated that his owner fhould have 40J. per 
ton per month, he required that he himfelf fhould be 
allowed the ufual primage. The commiffary refufed 
to make any allowance by way of primage, the freight 
being fo very high; but, as he expected great aflif- 
tance from the plaintiff’s fkill and adivity in managing 
the tranfport fervice in that quarter, he agreed, that in- 
flead of primage, Captain Thompfon, for his perfonal 
exertions in the public fervice, fhould be allowed u. 
per ton per month upon the tonage of the Lord Nel/on, 

N n 2 The 


If A. while em¬ 
ployed it. puller 
of a ftiij), <iF 
M'hicli U. is the 
owner, gives part 
of his perfuiial 
ferviecs t<i C. for 
a (iiptilatvil fun;, 
and C. I’.iys tills 
into tlic hands of 
!)•, an aii'tioii lu 
lec.ivi-r it cannot 
be fupported 
Bgainll B. at the 
fuit of A. 
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The plaintiff and the ihip remained in the Mediterra¬ 
nean under this contra6t about nine months; and the 
defendant afterwards received from government the 
money which they had thus earned. The qucRion 
was, whether the plaintiff as captain, or the defendant 
as owner of the (hip, was entitled to the u. per ton 
l^r month.—On the part of the plaintiff it was proved, 
that by the ufage of the Mediterranean trade, if he 
had brought home a cargo of merchandize from 
Smyrna (which he was about to do when he entered 
into the fervice of government), he would have been 
entitled to a primage of 5/. per cent, upon the freight, 
and that while he continued in the fervice of govern¬ 
ment, his perfonal exertions, independently of the 
(hip, were of considerable benefit to the public. 

Lord Ellenborough. —Is it contended that a fer- 
vant, who has engaged to devote the whole of his 
time and attention to my concerns, may hire out his 
fervices, or a part of them, to another ? It would have 
been a different thing, if the owner had been fuing for 
this money ; but I am clearly of opinion, that at ail 
events the prefent plaintiff has no right to it. Under 
this contra^, he muii have been taken from fuperin- 
tending the defendant’s (hip; and 1 don’t know how 
far it might go, if fuch earnings could be recovered in 
a court of juffice. No man (hould be allowed to have 
an intereff againft his duty. 1 will affume, that the 
plaintiff obtained as high a freight as poflible for his 
owners, and that his fervices to government were me¬ 
ritorious : Still there would be no fecurity in any de^ 
partmenc of life or of bufinefs, if fervants could legally 

let 
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{et themfelves out in whole or in part. My opinion 
upon the is quite decifive; and if it be doubted, 
I beg that a bill of exertions may be tendered. 

The pIdntifPs counfol acquiefeed in this decifion ; 
and, upon the recommendation of the Chief Justice, 
it was agreed that the defendant ihould make "ftie 
plaintiff an allowance for primage. 

Park and Abbott for the plaintiff. 

The Attorney General^ Garrow and Marryat for 
the defendant. 


{Atcoriii«s, Swain anJ 


See a very learned note of 
Mr. Harfjrave upon the villeii- 
age maxim, ^'■quiiquid acqulritur 
fervo acquintur domino,*’ in 
which he ilates it as his opinion, 
that a mailer cannot maintain an 
a^ion for the earnings of In.'S ier- 
vant (altho' he may for thole of 
bis apprentice) where the fej vice 
has been without his privity, as 
" the mailer’s proper remedy in 
all cafes, except thofe in which 
the fervant is intentionally em¬ 
ployed on his mailer’s account, 
feems to be an adlion, either 
againll the employer for lofs of 


fervice, if he knew of the firll 
retainer, or again il the fervant 
himl'clf for breach of his con- 
traft,” Co. Lit. 117. a. (i) 
But the mailer may retain the 
cariiings of his fervant when 
once paid into his hands; as he 
is equitably entitled to them . 
and his right can leaft of all be 
controverted by* the fervant. 
Barbar vi. Dennis, 6 Mod. 69, 
Anon, 12 Mod. 415. Trefwell 
V, Middleton, Cro. Jac. 653. 
15 Vin. Abr. Majitr and Ser¬ 
vant (O. 2) 


Nn 


3 


Edwards 
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TueW»y, 
Derembrr 17. 


JEdwards V, Footner. 


made by an tii- 
fiiraiice broker, 
Vi-hon the names 
«r the under¬ 
writers are put 
upon .1 fliip, is 
biiidinf; on the 
aflTured, imlel-: 
<)ualilied or uitli • 
drawn by fi>me 
conununica’.inii 
upon the Inbjedt, 
between thut 
time and the 
execution of the 
policy. 


was an'adion on a policy of infurance on 
goods in the Fanny, from London to Hayti. 

The fliip was captured by a French privateer with 
the goods on board; and the qiieftion was, whether 
the underwriters were difeharged by a reprefentation 
concerning her equipment. 

It appeared, that about a week before the policy was 
figned, the names of the underwriters were put down 
upon a flip, when the broker ftated to the defendant, 
“ that the Fanny was to fail with the Hopewell and 
Young Rofeius, both armed (hips, and that (he was 
herfelf to carry ten gitns and twenty-five men.'* There 
was no evidence of any converfation upon the fubjoft 
having palled between the parties either when the po¬ 
licy was figned, or in the intervening period. In 
faft, the Fanny failed by herfelf, and carried only eight 
guns and feventeen men. 


Topping, for the plaintilF, contended, that the (hip 
was fufiiciently cquipt to be fea worthy, and that 
what was faid when the defendant’s name was put 
upon the (lip, could not be confidered as a reprefenta^ 
tion which tlu* alTured were bound to comply with, 
as the (lip was no evidence of the contraft, and the 
court could only look to what took place when the 
policy was fubferibed. This very point had been lately 

16 decided 
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decided in Dawfon v. A tty, 7 Eaft, 367, where it was 
held, that although the broker, when the flip was 
fubfcribed, had faid that the flup was an American, 
yet, as he had not reprefented her to be of any parti¬ 
cular country at the time when the policy was fub- 
fcribed, (he did not require to be documented as an 
American, and, although fhc was captured for want 
of a certificate required by a treaty between the go¬ 
vernment of the captors and the United States of 
America, the owner of the goods recovered againfl the 
underwriters. 

Lord E1.LENHOROUGH. —If a reprefentation is once 
made, it is to be confidered as binding, unlefs there is 
evidence of its being afterwards altered or withdrawn. 
In the cafe cited, the veflTel was ftated to be an Ame¬ 
rican w'hen the flip was made out; but when the policy 
came to be figned, the broker faid generally, “ that 
it was an infurance on goods in the Hermon,** without 
deferibing her as of any particular country. There, 
the firft converfalion w'as qualified and controuled by 
what followed. But here there is no evidence of any 
converfation upon this lubjeft between the parties fub- 
fequently to the flatement that the (hip was to carry 10 
guns and 25 men; and this having taken *place when 
the infurance w'as talked of, and the terms of it were 
agreed upon, it muft be referred to the policy, and 
treated as a reprefentation which required to be fub- 
(lantially complied with on the part of the alTured (<2). 

Verdift for the defendant. 


T3* 


(a) VitU Chriftie v. Sccretan, 8 T- R. 192. 

N n 4 Another 
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A policy on 
go<^ it nut viti¬ 
ated by the (hip 
violating the con¬ 
voy witliout 
the privity of 
the aflured. 


Wednefday, 
December aS. 


In an aflion by 
the afTured 
againft an under¬ 
writer for a re- 
tnrtiof prcmiunn, 
the policy is con- 
clufive evidence 
of the receipt of 
the premium by 
the dcfeiuiaiit. 


CASES AT NISI PRIUS, 

Another objedion taken in this cafe was, that the 
(hip had failed without convoy, and that in the licence 
from the Admiralty authorizang her to do fo, (he was 
defcribed as carrying i o guns and 40 men: The Attor¬ 
ney General contended, that her carrying this comple¬ 
ment of men and guns, was either a condition precedent 
to the operation of the licence, or that the licence 
had been obtained upon a fraudulent reprefentation that 
fuch was her flrength, and was therefore void.—But 

Lord Ellenborough, after referring to the con¬ 
voy aft, 43 G. 3. c. 57. held, that the policy on the 
goods was not affefted, by the terms of the licence not 
being complied with on the part of the fhip-owner. 

Topping and Taddy for the plaintiff. 

The Attorney General and Park for the defendant, 

[Attoniiet, Palmit Ij* Ci. and Cha^iiian.'\ 


Dai.zeli. v. Mair. 

^SSUMPSIT for money had and received. — Plea, 
' the general ilTue. 

The defendant had underwritten a policy of infur> 
ance effefted by one Reid, an infurance broker, on 
account of the plaintiff, upon goods by fhip or Ihips, 
at and from Berbice to Great Britain, This aftion 


was 



MICHAELMAS TERM, 49 GEORGE III. 1808. 

was brought to recover back the premium, on the 
ground that the goods had never been (hipped. 

The plaintiflT gave in evidence the policy iigned by 
the defendant, which contained the ufual acknowledg¬ 
ment on the part of the underwriters, — “ confejjing 
ottrfehes paid the confiderafion due unto us for this ajfur» 
ance by the ajfured*’ &c. It appeared, however, that 
no money had really been paid in refpeft of the infur- 
ance in queftion. The plaintiff being the holder of a 
bill of exchange accepted by Reid, which was not 
paid when due, the latter propofed, by way of fatis- 
faflion, to get policies of infurance underwritten for 
him. This policy w-as cffefted in confequence; and 
Reid having a running account with the defendant, 
had not paid him any part of the premium at the com¬ 
mencement of this adion. 

The Attorney General contended, that under thefe 
circumftances the aftibn would not lie, as no money 
had been received by the defendant either from the 
plaintiff or Reid, or paid by the plaintiff either to Reid 
or the defendant. 

Lord Ellenborouo’H.— The defendant is bound 
by the receipt in the policy. If a man acknowledges 
that he has received a fuin of money from a broker, 
and accredits him with his principal to that amount, 
he (hall not afterwards, as between himfelf and the 
principal, be allowed to fay that the broker never 
paid him. I (hould completely knock up the infur¬ 
ance bufinefs, if I were to allow this acknowledgment 
to be impeached. It is well known that there are run¬ 
ning 
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ning accounts kept between the infurance broker and 
the underwriter; and Lord Kenyon held that the 
former, before paying Ae premiums to the latter, might 
maintain an adion againfl the affured to recover the 
amount of them m for money paid {a). 

The queilion of fa£l as to whether any goods had 
been (hipped at Berbice was afterwards referred. 

J*arJt and Marryat for the the plaintiff. 

The Attorney General, Lawes and Wylde for the 
defendant. 


[Attornics, Warren .intl WiU.\ 


(d) I do not find any dccifton 
of Lord Kenyou*s upon this 
point in print; but in Airy v. 
Bland, Sittings after T. T. 14 
G. III. Park, 37, Lord Mans¬ 
field allowed the aflignees of an 
infurance broker, in an action 
againft the affured, to recover 
for premiums of infurance which 
the bankrupt had not paid to 
the underwriters. 

The objed of the formal ac¬ 
knowledgment of the receipt 
of the premium inferted in tlie 
policy is probably to preclude 
tlie neceffity of proving it when 
a lofs happens, and to prevent 
the underwriters from objefcling 


the want of coiifideration for 
their promife in cafe the brokei 
has not paid them. The re¬ 
ceipt is no bar to an a^ion for 
the premium by the underwriter 
againft the broker; and tlic 
diftin£tion feems to be, that 
as between thefc parties it is no 
evidence at all, bet that as be¬ 
tween the underwriters and the 
affured it is conclufive.—It fol¬ 
lows from this decifion, that an 
aAion cannot be maintained for 
premiums of infurance by tin- 
underwriter againft the affured, 
which has hitherto been vexata 
quejlio. Park, 26. Marfh. 334. 


Atkinson 
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Atkinson v, Abbott, 

was an aOiion on a policy of infurance dated 
Oftober 20th 1807, on goods in the Ihip Su- 
fannah, from I^ondon to Helfenberg, the Sound, or 
Copenhagen, all or either of them. 

The (hip failed from the Nore on the a«d of Oc¬ 
tober, under convoy of a ftiip of war, but parted 
company in a gale of wind, and was taken in the 
Cattegate on the iith of November, as (he was pro¬ 
ceeding for the Sound. She had a clearance for 
Helfenberg, but flie was configned to a merchant at 
Copenhagen, who had refided many years in London. 
In the charter-party by which fhe was hired for this 
voyage, it was (lipulated that fhe fhould go ‘‘ to Co¬ 
penhagen, or Elfmore, or as near thereunto as fhe 
could fafely get,** without any mention of Helfenberg. 
The obje£l of the adventure was, to fell provifions to 
the Britilh forces employed to bring off the Danifh 
navy. I'he captain fwore, that at the time when he 
was captured he had no diftinft notice of the Englifh 
having evacuated the Ifle of Zealand. 

The defence relied upon at nifi prius was, t/>e 
illegality of the njoyage. By the capitulation of Copen¬ 
hagen, the conditions of which were publifhed in the 
London Gazette on the 16th of September, the place 
was to be reftored, at the lateft, in fix weeks from the 
date of its furrender to the Englifh arms. That 

period 


Same day. 


A voj’age from 
this country to 
a place furren- 
dered to his 
Majefty’s arms, 
commenccdafier 
the period at 
which, accord¬ 
ing to articles 
of c pitulation 
publifhed in the 
l..ondonGaxette, 
it was to be re- 
llorcd to the 
enemy, and after 
in fa£l it was 
reftored, is not 
illegal, if intelli* 
gence of that 
event had not 
reached England 
when the fliip 
failed, and the 
objeil of the ad. 
venture was, not 
«trading with 
the enemy. 
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period expired on the 19th of O^ober; and in fad: 
the Ifie of Zealand was completely evacuated by our 
troops on the following day, which was previous to 
the commencement of the voyage infured. It was 
contended, therjefore, that this voyage was equally 
illegal as if the (hip had been bound to a port on 
the coaft of France. 

Lord Ellenborouoh. —It is unreafonable to re¬ 
quire that the plaintifi* ihould have formed a fpecula- 
don as to the time when Copenhagen would become 
a hollile port, from reading the London Gazette. 
Circumftances might ealily have intervened to prevent 
the reftoration of the place for a fortnight or three 
weeks. Long delays occurred in giving up the Cape 
of Good Hope, and other places, which we agreed to 
cede by the peace of Amiens. This is a flimfy defence 
indeed. The fpeculation of a Britilh merchant, cal¬ 
culated to be beneficial to his country, is not to be 
treated as an illegal adventure. 

Verdift for the plaintiff. 


In the enfuing term. The Attorney General moved 
for a rule to fhew caufe why there fhould not be a 
new trial in this cafe, contending that the voyage was 
illegal, as well on account of the reftoration of Copen¬ 
hagen to the Danes before the commencement of the 
voyage, as on this addidonal ground, that on the ad 
of September 1807, an Order of Council had been 
publifhed forbidding all veffels to clear out after that 

day 
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day from the United Kingdom for any port in the 
Daniih dominions. --But 

Per Cur. —When Copenhagen furrendered to his 
Majefty’s arms, the order pro tanfo was fufpended; 
and as reafons of Rate might, without any violation 
of good faith on our part, have prevented the place 
from being evacuated fo foon as was intended, it 
was a fair fpeculation to fjul in the end of Odober, 
with an intention of going there, if it fliould be 
poflible, if not, of going fy pris. 

The Attorney General then took another objeflion, 
that the clearance to Helfenberg was fraudulent j but 
this had no conne£lion with the nifi prius decifion 
above reported. 

Garrowt Taddy and Adam^ jun. for the plaintiff. 

The Attorney General.^ Bejl^ Serjeant, and Lawes 
for the defendant. 


[Attotniet, ( 5 * Co. and Reardon,'] 


Vide Potts V. Bell, 8 T. R. 548. Vandykt v. Whiteinore, 
I Eaft, 475 ’ 


HlBBfiRT 
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Thuifdajr, 
Dec. 29. 


Hibbert and’others V. Martin. 


In a policy of 
infuiance the 
perfons tntereil. 
•d were deno¬ 
minated *■ The 
truflees of 
Meflh. K, F. 
&Co." Held 
that this might 
be confidered 
their ulusi ftile 
and firm of deal¬ 
ing within 
ftat. 28 G. in. 
c. j6. i 1. 


rpHIS was an aiiflion on a policy of infurance on 
the flup Wentworth, at and from Jamaica to 
London. 

In the policy the plalntlifs were denominated 
“ The truftees of Meflrs. Keighley,Fergufon and Co.,** 
and a deed was put in which proved that they aded in 
that capacity. In one fet of counts, the intcreft was 
laid in the plaintift's, and in another in J. K, Keighley. 


Fari objeded that the policy wavS void by flat. 
28 G. III. c.56. S 1. whereby it is required that there 
/hali be inferted in every policy of infurance the name 
or names, or ufual Jiilc and Jirm of dealing of one 
or more of the perfons interefted in fuch infurance, 
or of the confignor or configuees of the property in- 
fured, or of the perfon or perfons reliding in Great 
Britain who fhall receive the orders for and effedt 
fuch policy, or of the perfon or perfons who (hall 
give the order or direftion to the agent or agents 
immediately employed to negociate or effedl the fame. 
But the defeription of the truflees of Mcjfrs, if., F. 

Co. could not be confidcred the ufual Jlile and firm 
of dealing of the plaintiffs, who were the perfons really 
interefted, nor fatisfy any of the other words of the 
ftatute. Notoriety was the objeft of the legiflature, 
which could not be obtained by the denomination 
which the plaintiffs had in this infiance affumed. 


Lord 
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Lord Ejllenbokough. —1 think it may be con- 
fidered thm ufual {tile and firm of dealing for this 
purpofe («), 

The declaration laid the lofs to hkve been by the 
barratry of the mafter. Pleas, non ajfumpjiu and 
udio non accrevit infra fex annos. 

The plaintiff's cafe was that the captain unneccf- 
farily returned with his fiiip to Jamaica a few days 
after he failed; that with a view to his own advan> 
tage he fraudulently procured the fliip to be condemn* 
ed in the Vice Admiralty court there; that he fold 
her accordingly, and that he afterwards delivered 
her up to the purchafers.—His return back and the 
condemnation were more than fix years before the 
commencement of the action j the fale and delivery 
of the Ihip were within the fix years. 

Park, for the defendant, contended, that even fup- 
pofing the captain to have aQed barratroufty, the 
barratry was complete when he abandoned the voyage 
for the purpofe of making away with the (hip, or at 
any rate when he had fraudulently procured the Ihip 
to be condemned; fo that in either way, the action 
was barred by the ftatute of limitations.—But 

Lord Ellenborough expreffed himfelf of opinion 
that the caufe of aflion did not accrue, as the lofs 


(d) It hat been held that, this a very liberal conftruAion.— 
ftatute bearing upon a contraft Wolff w. Horncaftle, 1 B. & P. 
uberrimm fidci, ought to receive 316.— Bell v. Gilfon, Jh. 343. 

did 


If the ca(>uln * 
of a fliip infured 
barratroufly car* 
ries her out of 
the coiirfe of 
the voyage, pro* 
cures her to be 
condemned in a 
vice, admiralty 
court, fells her, 
and delivers her 
up to the pur- 
chafer, it is only 
from this laft 
event that the 
ftatute of liiiiita* 
tiuns begins to 
run as between 
the afliired and 
the underwriter. 
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did not happen, till the mailer had divefted himfelf 
of the pofleiHon of the (hip, by delivering her up to 
the purchafers (a). 

The jury, however, agreeably to my Lord’s direc¬ 
tion upon the merits, 'found that no barratry had 
been committed, the a£ls of the captain being necef- 
fary from the unfeaworthinefs of the Ihip; and the 
defendant had a verdifl. 

The Attorney General, Topping and Scarlett for the 
plaintiffs. 

Park and Taddy for the defendant. 


[Attornics, CratvJtr J.avic, and Kay {s' 


{d) If the maftcr commits confcqucrice thereof after the 
barratry during the voyage, the voyage is completed.—Lockyer 
underwriters are not at all liable v. Offley, t T. R. 252. 
for a lofs which happens in 


Parmeter 
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Parmeter V. Todhunter. 

was an adion on a policy of infurance on the 
freight of the (hip Portfea, at and from Berbice 
to London. 

The (hip was captured, recaptured, and carried 
into Grenada, where (he was fold with the whole of 
her cargo. The plaintiff' went for a total lofs, but 
(amongft other obje^fions to his claim) it was con¬ 
tended on the other fide, that there had been no fuf- 
ficient abandonment. 

On the 9th of November 1807, news was received in 
London that the (hip had been captured, recaptured, 
and carried into Grenada, and that the certain, with 
eleven of the crew and all the (liip’s papers, had been 
carried away by the enemy. The fame day, the 
broker (fated thefe fadts to the underwriters, and 
required them to fettle as for a total lofs, and to give 
diredfions as to the difpofttion of the (hip and cargo ; 
but he neither then nor afterwards gave any exprefs 
notice of abandonment. 

Park^ for the plaintiff, contended, that what the 
broker had done virtually amounted to an abandon¬ 
ment, both from the underftanding of Lloyd’s coffee 
houfc, and from the nature of the thing, as the alfured 
could not claim a total lofs without abandoning the 
fubjefl: matter infured to the underwriters. 

VoL. 1 . O o 


Fiiday, Dei-, ji ' 


If an infurance 
broker requires 
tbe underwriters 
upon a policy, 
to fettle as for 
a total lofs, and 
to five diiec- 
tions for the dif- 
puiition of the 
property infured, 
this does not 
amount to an 
abandavment. 

There mull 
be an abandon* 
ment of freight 
where the goods 
l{,eciHcaUy cxill, 
■ilthougb the 
ihip is ini:ap.ible 
tif jirofeciiting 
tlie voyage. 

Inacafeof cap* 
lure and recap¬ 
ture, the mate, 
in the abfcnce 
of the captain, 
has a right to 
hyixHhecatc the 
ftiip for the pur- 
pole of paying 
the falvage to 
the reeai'tort. 


Lord 
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Lord Ellenbouoogh. —There is no implied 
abandonment by a demand of a total lofs. It would 
be very well to prevent parol abandonments entirely ; 
but if they are allowed, I muft infifb upon their being 
exprefs. An implied parol abandonment is too un¬ 
certain, and cannot be fupported. The abandonment 
muft be exprefs an ! diredl, and 1 think the word 
“ abandon*' fliottld be ufed, to render it clTeffual (</). 

It was then contended that in a cafe like this 
no abandonment was neceffarv. Sed non allocatur : 

j ^ 

for the goods might have been brought home in 
amnher ftiip, and fo tin- Ircight might have been 
earned. 

I.ord Ei.LF.NboROUGH (eenud tt) be of opinion 
that at any rate the plaintiff could not turn this into 
a total lofs, and faid that tlte mate, who was the only 
one of the crew who remained in the fhip wlit'n die 
was recaptured and carried into Grenada, had a right 
in the abfence of the captain, to hypothecate the fhip, 
or to fell a part of the cargo, for the purpolc of raiding 
money to pay falvage to the rccaptors. 

The defendant had paid 30/. per cent, into court, 
and it w'as referred to fee whether this fum was fuf- 
ficient to recover the partial lots. 


(a So where a letter ftating property," — Lord Kemyom 
the damage done to a cargo in- held that this did not enable the 
fured was fliewn to the under- affured to go for a total lofs. 
writers, and they deflred tl at Thellufon v. Fletcher, z Efp. 
** the allured would do the beft Caf. 73. 
they could with the damaged 

Park^ 
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Park, Topping and Barrow for the plaintifi'. 

The Attorney-General and Hichardfon for the de¬ 
fendant. 

[Altornirs, Jiafforv uiiil 


Allwood 1'. Hcnckncll, Park, 172. 


Knox v. Wood. 


Same day. 


relidinr in 
.,'blin having 
ced will) B. 
and C. at Ja¬ 
maica to lend 
oot t'\o iViips 
..iiiiii.illy, for 
wliicli they were 
to provide car- 
■cofs to be ron- 
It^iied to him, 
chirtc-red a (hip 


was an a£tlon on a policy of infurance upon ^ l 
the Friendfliip, at and fi-oin Briflol to St. Thomases ».'« 
and Jamaica, and from thence back to Dublin. The 
infurance was ftated to be on “ commiflions valued 
at 1000/. without average, and without benefit of 
falvagc.’* The declaration, after averring that the 
plaintiff was intcrefled in the faid voyage and cora- 
miflions in manner and form thereafter more particu- pi**,c!’erfrom 
larly mentioned, fet out a charter-party of affreightment 
between the plaintiff and the owner of the Friendfhip y (lie w.is to de«> 
whereby it was agreed that fhc fhould carry out a cargo crgo,'’(thrpro-^ 
(the property of another perfon) which fhe then had on perron”^and*f^ 
board to St.Thomas’s; that having landed it, fhe fhould 
proceed to Jamaica, and there take in a cargo of colonial Ae w!is tatake 
produce for Dublin; that the owner fhould receive B.andCibT” 

Dublin; and by 
the terms of ihe 

chuter-party, A. in conndmtion of guaranteeing the homeward cargo, was to receive a eommifra.n 
of it per cent, upon the homeward freight. 'I'hc Hup was captured ou her palTage from St.'rho!n.is’s 
to Jatnaira. Held, that A. had not then an iniurable interelt either in the commillion ou tlie freight, 
or in the comtniJfioii on the tale of the homeward cargo. 


O o a 


freight 
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freight at the current rate; and that the freighter 
(hould be entitled to a commiflion of two and a half 
per cent, on the amount of this freight for the guarantee 
of the cargo. The" declaration afterwards Hated, that 
the flup was captured on her way from St. Thomas's 
to Jamaica; “ whereby the faid voyage w'as wholly 
defeated, and plaintiff was prevented and hindered 
from fhipping and bringing the faid cargo from 
Jamaica to Dublin in the faid fhip, and wholly loll his 
faid commiffions and intereft in the faid cargo, and 
all benefit and advantage to be derived from the com¬ 
pletion of the faid voyage.” 

The Attorney Genera!^ in opening the cafe. Hated 
that the plaintifi, who now refides in Dublin, having 
been at Jamaica in 1806, entered into an agreement 
with a houfc there, that lie fhould fend out two Hiips 
annually, for which they were to provide cargoes to 
be configned to him at Dublin. In confequence, the 
fhip in queflion was freighted in the manner Hated in 
the declaration. She difeharged her outward bound 
cargo at St.'hhomas's, and failed for Jamaica, but 
was captured and carried into Cuba. There, by an 
illegal aft, which could not prejudice the plaintiff, 
4 he captain ranfomed her and proceeded on his 
voyage. The fhip upon her arrival at Jamaica was 
feized by the vice-admiralty court, and was not re- 
leafed till the feafon W'as loH, and it had been found 
neceffary to fend the cargo which had been provided 
for her by another vcffel. — Mr. Attorney General 
contended that the plaintiff had a direft IntereH which 
was the fubjeft of infurance in the voyage that 
had thus been loH. Had the fhip arrived at Dublin, 

he 
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he would have received both a commidion upon the 
freight and a commidion upon the fale of the cargo; 
and why diould he not be allowed an indemnity againd 
the lols of thefe advantages, which in that event would 
certainly have accrued to him ? Nor did it make any 
difference that the diip was taken before die arrived at 
Jamaica, this cafe being exadly like forae that had 
been lately decided, in which it was held that where 
there was an infurance on freight, the adured might 
recover if the (hip was going to her loading port for 
the exprefb purpofe of taking in a cargo when the 
lofs happened (/r/). By a particular contrad: there 
may be an inu rdl created botli in freight and com- 
midiem, beli.)re the goods are put on board, and by 
r^afon of the charter-party in this cafe, the plaintifl* 
had an infurable intered when the diip failed front 
St. Thomases for Jamaica. 

Lord Kllf.nborougii. —It drikos me that this was 
a mere expeftation. The plaintid' had an intered in 
the diip from St. Thomas’s, only in the expedation of 
a cargo. The expedation is frudrated by tlie capture, 
and the intered was never on board. 'I'iiis is an in¬ 
furance of an expedlation of an expedation. If you 
think there is any xhm^^fperate in it, I will favc the* 
point. I am perfedly fatisfied myfelf that the plaintiff 
cannot recover upon this policy.—To decide othervvife 
would be to repeal the ffatutc. 

Verdid for the defendant. 


(a) Thotnfon v. Taylor, 6 T. R. 478. Horncaftle v. Suart, 
7 Eaft, 400. — Sed vide Forbes v. Cowie, 250. 

O o 3 In 
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In the enfuing term the Attorney General did move 
for a new trial: but the Court were clearly of 
opinion that the plaintiff had not an infurable intereft 
when the lofs happened. Lord Ellenborough fajd. 
This cafe carries* us into the land of dreams, and if 
fupported, would introduce the practice of infuring 
a 20,000/. prize in the lottery without purchafing a 
ticketRule nifi refufed. 

The Attorney General and Barrow for the plsuntiff. 

Garrowy Park and Richardfon for the defendant. 


[Attornics, Barraiv and Kaye tS* jPrrJkjieldA 


Had goods configned to tiic 
plaintitl been a&ually on board, 
when the lofs happened, accord¬ 
ing to an opinion thrown out 
by Lord Kenyon, he would 
have had an infurable intereft 
in his commifitons as conftgnec. 
Flint V. Le Mefurier, Park, 


268 «. So the commiflions and 
privileges of the captain of a 
(hip may be infured. King v. 
Glover, 2 N. R. 206. — Vide 
Grant t>. Parkinfon, Park, 267. 
Barclay v. Coufins, 2 Eaft, 544. 
Lucena V. Crawford, 3 B. & P. 
75. 2 N. R. 269. S. C. 


COMMON 
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COMMON PLEAS. 


ADJOURNED SITTINGS IN LONDON 


BueK «i'. Ruck. 

^^Cl'ICN for money had and received, tci recover 
the fum of 25/. under the following circum- 
iiances: — 


I’he defendant was oinployed by the plaintiff to pur- 
chafe for him five fhares in a company lardy eflab- 
lifhed called The Britijh Ale Brewery. He purchaf?d 
them accordingly, and they were transferred to the 
plaintiff. The hlgheft premium upon fhares in this 
Company was then 5/. each; but the defendant 
charged and received from the plaintiff the fum of 50/. 
as the premium upon thofe he had purchafed ; and 
it was contended that the excefs above the real 
amount of the premium was money had and received 
to the plaintiff^s ufe.—It appeared in evidence, how¬ 
ever, that The Britijh Ale Brewery is a public com¬ 
pany, neither incorporated by charier nor ad of par¬ 
liament; that its ftock w;is raifed by public fubfeription, 
and that it.'; (hares are transferrable. 


BeH. 


.N’li'nday, 
Oecfiiit’.-!' 13. 

B. hf;iii<' rii>. 

ji'.i'Ved by A. to 
ifc for iiiiii 
ceruiii Haiisler- 
lablu ;} art's in an 
i-.iiinrol'p.irati.'d 
cotnp.my, dvrt.s; 
cil uiid tfcelved 
JVdiii him jj/, 
lifvi ikI tl)t' inrr- 
kfi pricL- <■! u;th 
Oiait's at till' 

time. Held, 
that .tnaoak'ii 
« D'.'ld nor lie to 
rtcovft bat k tins 
I'um, ilii: com¬ 
pany being ivitb- 
iii 60 . i. c. lii 
and tti« partic'S 
in pat i Jtliiit. 


O O 4 
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Beji^ Serjeant, infifted that the traufaftlon out of 
which the adion arofe was illegal ; that the parties 
were in pari delicto, and that the money therefore 
could not be recovered from the perfon in poffcfllon 
of it. This company was clearly within 6 G. i. 
c. i8. § i8. and was to be confidered a common 
nuifance. It followed that any contract concerning 
thefe fliares was a breach of the law. The ftatute 
itfelf had exprefsly prohibited “ all public fubferip- 
tions, receipts, payments, aihgnments, transfers, pre¬ 
tended aflignments and transfers, and all other matters 
and things whatfoever, for furthering, countenancing, 
or proceeding in any fuch undertaking or attempt,*’ 
and the transferrings or pretending to transfer or ajfign 
any Jharc or fharcs in fuch flock or flocks ^ W'as declared 
to be a mifdemcfnor punifhabie with the penalties of 
praemunire. The cafe of the King v. Dodd (a) was 
decifive. An information was there refufed on ac¬ 
count of the ftfitute having been fo long allowed to 
lie dormant that the party might have been ignorant 
of its exiftence, but the court of K. B. diltinftly inti¬ 
mated an opinion that unincorporated companies with 
transferrable lharcs were within the provifions of the 
llatute, and eameftly warned all perfons from engag¬ 
ing in fuch illegal and mifehievous projeds for the 
future. 

Shepherds Serjeant, contra^ denied that this company 
was within the ad, as it did not tend to the common 
grienjance, prejudice or inconvenience of His Majefly*s 
fubje^Sf and it was only companies with this tendency 


{a) 9 Eaft, 516. 


that 
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that the legiflaturc meant to prohibit. The objcfl: of 
The Britijh Ale Brewery was to carry on a lawful 
trade in a lawful manner, and to furnifti to the public 
at a cheap rate, and of a good quality, an article of 
the firft neceflity. It w'as a public bj^nelir, therefore, 
inltead of a nuifance, and was no more illegal than any 
other partnerfltip comprehending a great many mem¬ 
bers. At any rate, the 25/. might be recovered from 
the defendant, as he had obtained it fraudulently, and 
it might be feparated from the refl of the tranfaebion. 

Sir James Mansfield, C. J. nonfuited the plain¬ 
tiff, with leave to move to enter a verdidl in his fa¬ 
vour ; but the cafe was not brought before the court. 

Shepherd, Serjeant, and Bolland for the plaintiff. 

BeJ}, Serjeant, and Barrow for the defendant. 

[AttoMiie*,and 


In a ilill later cafe. Lord El- 
LKNBottuuGK held that an in¬ 
dictment could not be fupported 
for a confpiracy to deprive a 
man of the office of fecretary to 
one of thefe companies; and 
that to collect fubfenptions for 
them as fecretary, comes fo near 
to obtaining money upon falfe 
pretences, that if a man is in¬ 
dited for fo doing, he cannot be 
confidered as profecuted without 
any reafonable or probable caufe. 
Hex V. Stratton and others,—— 
Sittings after H. T. 1^09. In¬ 


dictment for a confpiracy to de¬ 
prive one Tliompfon of the of¬ 
fice of fecretary to the Philan¬ 
thropic Annuity Society, and to 
profccute him without any rea¬ 
fonable or probable caufe, for 
obtaining money upon falfc pre¬ 
tences. — It appeared that this 
Society is an unincorporated 
company, with transferrablc 
lharcs ; that there was a violent 
difpute amongft the fubferibers 
as to the choice of fecretary.; 
that one party, headed by the 
deiondants, cafhiercd the profe- 

cutor: 
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cutor; that he ftill went on col- 
leAing fubferiptious, and that 
they indicled lam for obtaiiting 
money upon falfc pretences, of 
which he was acquitted. 

Lord ELLIiNBOROUO M. — 
This fociety waft certainly ille¬ 
gal. Therefore, to dcprivi* an 
individual of an oflice in it, can¬ 
not he treated as an in-nry. 
VViicn the profeciiior was lecre- 
tary to the fociety, itilfead of 
having an inScrefl winch the law 
would prole, I, he was giiili y of 
a Clime. In Oodd.^’s cafe, all 
the .Judges of lids court were 
agreed upon the illegality of 
theft- alTociations ; and I under- 
I'.and there has fince been a non- 
fuit in the Common Pleas upon 
the ^amc ground. — Nor can 1 
fay that the profccutor w'as in¬ 
dicted without reafonable or 
probable caufe. I thought he 
was not guilty of the offence im¬ 
puted to him ; becaufe it did 
not appear that he a6ted w'itii a 
fraudulent purpofe. But he did 
obtain the money upon a falfe 
pretence. He pretended that 
there was then a real, legal fo¬ 
ciety, to which he was fecretary; 
whereas no fuch fociety exifted. 
The defendants muft all be ac¬ 
quitted. 

An aftion cannot be main¬ 
tained by an innkeeper againft a 


candidate at an eleAion of mem¬ 
bers of parliament for proviflons 
fuppiied to non-rodent (any 
more than to rejident voters) af¬ 
ter the tefte of the writ, hnj- 
houft f executor, v, IVharton, 
Efq. M. P. Durham Affixes 
iSo8, ('or. Wood, B.—AAion 
for meat, drink, &c. fuppiied by 
plaintiff’s tfllator, :i p-i'ilicaii 
to iioii-refident voters at the 
e’echiou of members of parlia¬ 
ment foi' the city of Durham, 
by the defire of the defendant, 
wJio was one of the candidates. 
HuUtcl and Colt man, for the 
defendant, infilled that this came 
within the treating ad, 7 & 8 
W. 3 c. 4. and cited Ribhans 
V, Cricket, 1 B. and P. 264.—^ 
Pari, contra, took a diilin^tion 
between and non-repdent 

voters. In the cafe ciud, it w’a» 
determined only that it was iin- 
law’ful to treat rejident voters af¬ 
ter the tefte of the writ, and the 
opinion feems to have been, that 
non-'-Jident voters were not in¬ 
cluded, as money was paid into 
court for the provifions fuppiied 
lothisclafs. Wood, B. I think 
the plaintiff cannot recover. 
The a£l of parliament makes no 
difference between refident and 
nou-refident votens, and the cafe 
of Ribhan* v. Cricket is cxadlly 
in point. — Plaintiff nonfnittd- 


Richard 
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Richard and John Gref.nstreet v. Carr. 

Dccumber 15. 

'J^ROVER for four Bank of England notes, making 
together the fum of 95/. 

The declaration literally ftatcd the fadts of the cafe. 

I’he plaintiffs having cafually loji the notes, they were 
found by tfie defendant, who converted them to his 
own ufc. 

It was proved that the defendant had picked up a 
pocket-book containing the notes; and the only quef* 
tion raifed was, whether there was fulBcient evidence 
that they were the property of the plaintiffs. One 
Roupcl being indebted to them in 95/., gave them a 
cheque upon his bankers for this fura, payable “ to 
Richard Greenftreet or bearer.*’ The bankers* clerk 
fwore that the notes in queftion had been delivered 
out by him in payment of this cheque; but he could 
not fay to whom. 


In trover for 
bmik notes, to 
prove tint they 
bclon7ed to the 
pliiintilf, tliL* evi¬ 
dence wiis, that 
they had been 
drlivcreJ out by 
a banker’s clerk 
(to what perlbn 
he could r.r' tell) 
ill |iayiric-i!t of a 
cheqiii* which 
was payable tu 
the plaintiff or 
bearer. This 
hild to be frimS 
facie evidence of 
property. 


Beji^ Serjeant, objeded that as the cheque was pay¬ 
able to bearer, it might very likely have been nego¬ 
tiated, and therefore, that there was no fufficient evi¬ 
dence that the notes received for it had ever been the 
property of the plaintiffs. — But 

Sir James Mansfield, C. J. held, that as there 
was no evidence of the cheque having aflually been 
negotiated, and as no one elfe appeared to claim the 

notes. 
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notes, they mull be prefumed to be the property of 
thofe to whom the cheque was given. 

Verdid for the plaintiffs. 

Shepherd^ Serjeant, and Lawes for the plaintiffs. 

Beji^ Serjeant, for the defendant. 

[Attomiet, Seott and Siratti,n.\ 


Vide Howard «. Smith, 2 T. R. 750. Robertfon v. French. 
4 £a(l, 130. 


Same clajr. 


Williamson v. Watts, Spinfler. 


An infant can* 
not accept a hilt 
of exchange for 
r.ecclKtfict. 


^^SSUMPSIT on a bill of exchange. Plea, infancy. 

Replication, that the bill was accepted for necef- 
faries, and iffue thereupon. — When the cafe was 
opened — 


Sir James Mansfield, C. J. faid. This a£Hon 
certainly cannot be maintained. I'hc defendant is 
allowed to be an infant; and did any one ever hear 
of an infant being liable as acceptor of a bill of ex* 
change? The replication is nonfenfe, and ought to 
have been demurred to. As the point of law is fo 
clear, I am ftrongly inclined to nonfuit the plaintiff. 
However, if 1 am required to hear the evidence, 1 

will 



MICHAELMAS TERM, 49 GEORGE III. 180S. 


ssi 

will do fo, and the defendant will find redrefs in the 
court above, fliould the verdid: be againft her. 

It appeared that the defendant was a woman of the 
town, and that the conHderation for the acceptance 
was the fale of fllk (lockings and other escpentive 
articles of drefs. Whereupon — 

Sir James Mansfield direfled a nonfuit. 

Shepherd, Serjeant, and Marryat for the plaintiff. 

Beji, Serjeant, and Barrow for the defendant. 

i Attoniie., Bill »nd HiKt'.:l..\ 


I do not find any cafe in 
wliich it ha» been exprefsly de¬ 
cided, that an infant may not 
bind hirafelf by a negotiable in# 
ftrument for ncceflarics ; and in 
Williams v. Harrilbn, Carth, 
160, the court of K. B. in the 
time of Lord Holt, feem rather 
10 have been of opinion, that 
he might, although notj^able 
upon a bill of exchange drawn in 
the courfe of trade. It is now 
fettled, however, that an account 
ftated by an infant, even of 
monies due for neceflaries, is 
invalid, Trueman v. Hurft, i T. 
K. 40. Bartlett v. Emery, /i. 4*. 
(d) ; and it feems inevitably 
to follow, that he cannot be 
bound by his fignature to a 


negotiable bill or note, as that 
not only primd facie admits the 
debt, but if valid, would render 
him liable to an action at the 
fuit of the indorfee, in which the 
amount of the original debt could 
not be difputed. The old doc¬ 
trine, that a Jingle bill given by 
an infant for neceflaries is bind¬ 
ing, though of no immediate 
pra6fical ufe, fuch an inllrument 
being now as rare as a Jlatute 
faple, feemi to afford an argu¬ 
ment from analogy to (hew, that 
a proroiflbry note given by an 
infant for neceflaries would be 
binding, if payable only to the 
perfon who fupplied tliem. Co. 
Litt. 172, a. 


Favenc 
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ftid.iy, Dec. i6. 


A. having ac¬ 
cepted hills of 
exchange for B.’s 
arc'>mni'-J»lio!i, 

B. by way 
cnIUtcr.d Ictun- 
ty, lodges ;:i hi.v 
bauds a bill t:f 
lading of C’-rt.iin 
goodk dt'Iivr.ii 1.' 
to C. who h.'.l 
no intered in 
them A. p.iy • 
hi* accept anrer, 
and B. being 
indebted to hint 
to that amo’iiit, 
becomes hank- 
nipt. D. gets 
poffbflion of the 
goods, and fells 
them — Held, 
that A. might 
maintain an ac¬ 
tion for money 
had and received 
againll O. to re¬ 
cover the {U'o- 
ceedi. 


Favenc and Others v. Hullet and 
Others. 

“'I'HIS was an aftlon for money had and received, to 
recover the fum of i7j. lod., being the 

produce of 61 bags of coffee, ot which the defendants 
had obtained poffcffion under the following circuin- 
ftances. 

In the month nf March 18o6, Meffrs. Cohn &c Co. 
of Liverpool applied to the plaintiffs, who are mer¬ 
chants refiding in this town, for liberty to draw upon 
them to the amount of about i6oo/., on account of a 
parcel of coffee and other goods they were about to 
Ihip fof Hamburgh, there being then no exchange be¬ 
tween that place and Liverpool. It was at the fame time 
propofed to re-imburfe the plaintiffs by bills in their 
favour to be drawn by Cohn and Co. upon the con- 
fignees of the goods, and as a fecurity for the due 
honour of fuch bills, to depofit with the plaintiffs the 
bills of lading of the goods, in order that they might 
tranfmit them to their correfpondents at Hamburgh, 
and have the goods delivered Hb their agents, in cafe 
the bills drawn upon the confignees Ihould not be ac¬ 
cepted and paid. Thefe propofals being agreed to, 
Cohn and Co. drew bills upon the plaintiffs to the 
amount of 1655/. lys. iid.y which were afterwards 
duly honoured, and at the fame time remitted to them 
other bills to the amount of 1674/. 14-r. drawn in 
their favour upon feventl mercantile houfes at Ham- 

15 burgh. 
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burgh. On the 14th of April following the plaindiFs 
received from Cohn and Co. (amongft others) the 
bill of lading of the coffee in,queftion ihipped on 
board the Elir-abeth Henrietta, at Liverpool j whereby 
it was matle deliverable at Hamburgh, “ unto Seyhold 
and Meyer or to their ajjigns^* All the bills of ex¬ 
change upon the confignees of the goods were re¬ 
lumed to the plainiifl's diflionoured. The fliip being 
prevented from failing by the order in council of the 
16th of Apvii . V' 6, the plaintiffs, on the 1 3 th of May 
following, obiaiii . an order from His Majefty to de¬ 
liver the coffee to them, upon their giving bail in the 
Admiralty for its value. But on the 3d day of the 
fame month, the defendants, who were likcwife credi¬ 
tors of Cohn and C'o., had procured from them an 
alignment of the coffee, under which they had got 
poffeflion of it before the order to deliver it to the 
plaintiffs could be rendered available. A commifUon 
of bankrupt afterwards iffued againft Cohn and Co., 
upon an a6t of bankrup^y committed on the fame 
3d of May, but before this ailignment; fo that the 
qiu ftu)n was, whether their aflignees or the plaintiffs 
were entitled to the proceeds of the coffee. 

Shepherd, Serjeant, contended that whatever claim 
the plaintiffs might have to this money in equity, they 
clearly could not maintain an action for it at law. The 
bill of lading not having been indorfed to them, the 
legal property in the coffee had never been veiled in 
them, however they might have had a lieai upon it, 
and therefore they had no legal title to the money for 
which it was fold. 
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Seijeant, contra, maintained that the plaintifE 
were virtually the confignors of the coffee, and were 
therefore entitled to*the proceeds of it. Having ac¬ 
cepted and paid the bills drawn upon them by Cohn 
and Co. they had given a full confideration for it, and 
the perfons at Hamburgh named in the bill of lading 
having no intercft, could only be confidcred as their 
agents. Thus tlie plaintiffs flood in the place of the 
bankrupts, and had the fame right to the proceeds of 
the coffee, which would otherwife have devolved upon 
the aflignees. 

Sir Jami'S Mansfiei d, C. J. faid the bankrupts 
by the agreement had placed the plaintiffs in their 
firuation in relation to the coffee. Suppofe the fitip 
had not been detained by the order in council, and 
Seybold and Meyer had obtained pofl’effion of the 
coffee, how would the cafe have Rood ? St'ybold and 
Meyer had not paid the bills drawn upon them, and 
their title would have beer^ that of mere naked con- 
fignees. In that charafter they could not have been 
truftecs for the bankrupts, who had in effeft fold the 
coffee to the plaintiffs, or charged it with the payment 
of the 1655/. lyr. i \d. which came to the fame thing. 
They would have been truftees for the plaintiffs, who 
had paid the bankrupts that which the confignees 
ought to have paid, and were virtually the owners of 
the goods. The defendants had no title of any fort, 
and the proceeds became money had and received by 
them to the ufe of thofe who were beneficially in- 
terefted. 


Beji^ 


Verdi£l for the plaintiffs. 
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Beji, Vaughan^ Seijeants, and Taddy for the plaintiffs. 
Shepherd^ Serjeant, and Robert^, for the defendants. 

[Attornies, Kaye^jf FrefiJitU, and iiauM tf Cr<^itd.'\ 


Rucker and another v. Palsgrave. 

was an a£lioh on a policy of infufance on 
goods on board the Ihip Mariner, at and from 
London to Montferrat, valued at 1155/. The firft 
count of the declaration ftated, that whilft the fhip 
was in the courfo of her voyage with the goods on 
board, “ the faid goods were, with force and arms, 
and in an hoftile manner, feized, captured, and car¬ 
ried away as prize by certain enemies of our Lord the 
King, and became and ’were •wholly hjl to the faid /. T. 
and G. Gd’ Qhe perfons intereflcd. j 

Tlie defendant pleaded the general iffue, and paid 
41/. per cent, into court generally upon the whole 
declaration. 

The plaintiffs* counfti proved the rule for paying 
money into court, and there reffed their cafe. They 
contended that this admitted the total lofs as one of 
the allegations in the firff count of the declaration, 
attd that as the policy was valued, it afeertained the 
anlount of the demand, aftd impofed upon the de¬ 
fendant the neceffity to flievv why he w'as not liable 
for the whole fum he had underwritten. I’hcy com¬ 
pared it to payment of money into court upon a bill 
of exchange, which admits the bill, and throvvs the 
VoL. I. P p crr:i 


Monday, 

Dec. 19. 

In an aftion on 
a valued policy 
of infurance, the 
payment of mo¬ 
tley into court 
upon a count 
which Hates a 
total lofs by cap- 
tuic, is no ad- 
miflion of a tola 
lofs. and tff’ 

is hound 
to prove tha; he 
hus rudbrud da - 
from the 
Cajaiue ht-yond 
the amount of 
the I'um p.iid in¬ 
to 
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anta upon the defendant of proving payment bc) ond 
the fum paid into court. 

Sir James Man.sfield, C. J.—I remember the 
tune when paying money into court was not an admif- 
fion of any thing. However, Lord Mansiicld after¬ 
wards held, that it did admit the contrail dated 
in the counts on which it w’as paid. Still it only ad¬ 
mits the plaintiff’s general demand. If he would re¬ 
cover more, he mull go on to prove further damage. 
The defendant in this cafe, by paying money into 
Court, admits that there w'as a capture; but a cap¬ 
ture fometinies proves a total lofs, and fometimes a 
trifling lofs. The defendant admits that the plaintiffs 
have fuff'ered fo much by the capture, but denies that 
they fuffered more. 

The plaintiffs w'ere nonfuited j and the Court of 
C. P. in the enfuing terra refufed a rule to fliew caule 
why the nonfuit fliould not bc fet afide. 

Shepherd and Serjeants, and Taddy, for the 
plaintiffs. 

Cockellf Serjeant, Carr and Richardfon^ for the de¬ 
fendant. 

[Attornies, Kay ’-‘J* ft-fifieU aud CvrjiM'\ 


But proof of the rule to pay 
money into court will of itfelf 
entitle the plaintiff to a verdi£l 
with nominal damages, unlefs 
the defendant prove that he has 
paid the coils under the rule, 
purfuant to the mailer’s alloca¬ 
tur. 


Ht/rjhurgh v. Orwf. K- B. 
Sitting* in H. T. 49 Cto. — 
Aftion by payee againil accep¬ 
tor of a bill of exchange for 15/. 
4r. 6 d. In the plaiiuift 

had received 6/. ou account ot 
the bill from the drawer, aud the 
defendant had paid 9/. 9/ into 

court 
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court upon the common rule, 
but had ncglefted to pay the 
colts; and it was to infurce 
payment of thefe that the caufc 
Was brought down to trial. — 
for the plaintliT, faiisfied 
himfelf with proving the rule 
for paying money into court, 
and the mailer’s allocatur for 
iGl., W'hich he contended entitled 
him to a verdifl.— Cowley, on 
the^other fide, infilled that the 
plaintiff was hound to produce 
'■he bill, .tad to offer fome evi¬ 
dence of a farther demand be¬ 
yond the y/. ijs. This fiim the 
plaintiff had taken out of court, 
wliich was a waver of the irre¬ 
gularity on the part of the de¬ 
fendant in not paying the cofts*. 
But— 

Per Lord Eulekborough. 
— The rule admits that plaintiff 


bad a caufe of a^lion, and pay¬ 
ment after a^ion brought, is no 
bar. The defendant might have 
hacf the fum paid into court 
ftruck out of the declaration ; 
but a cemdition was annexed to 
this, which he has not complied 
with. The plaintiff is therefore 
entitled to a verdi<Sl with nomi¬ 
nal damages. 

So, if after adlion brought 
the money fought to be recover¬ 
ed is paid, without a rule of 
court, the plaintiff mull have a 
verdift. Per J.ord Ellen- 
BOROUGH. — After money paid 
in this manner, the defendant 
cannot try the merits, and the 
cods follow inevitably. Atkin- 
fon V. Thornton. Sittings af¬ 
ter M. T. 1808. 


* mwry out of court, w.tives the iriegiilarity of its being paid in 

where the ptaintiff’s dcm.ind b fur unliquidated damages. Grifiiths s'. Williairis, 
1 T. R. yio. Hut by tlie terms of the rule for paying money into court, a re- 
•• 'a/ l)y the pl.iinliff to actcpi tlie cofts is a condition precedent to tlie rule being 
••)» r.uive. fVf 'J'idd’s Appendix, t8l. 


Goldschmidt nj. MARRYATf- 

and feveral oilier action.s, upon the fame po¬ 
licy of infurance, were commenced in the Court 
of Common Pleas in Hilary Term, 1809. As foon as 
fhc defendants had pleaded, they filed a bill in the 

[As the point# of pr.iffce involved in this cafe are of frequent occurrence, 
and the dectfion of the Chiei Juftire cannot afterwards be brought before tlie 
Court, I have thought it right to add th« note to the pt-.-fvet volume.] 

P p 2 


Lriday, Feb. 

=4, iliC!;. 

A judge at 
nr/i firiuj will 
not try a cau,e 
ou: of its order, 
for the piupoi'c 
of preventing an 
injuniiion in 
equits againtt 
prtecediD,; t» 
trial. 


Court 
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Court <rf Exchequer, praying for a comtni 0 ik>n to e?p- 
amine tvitnelTes abroad, and that the afTured Hiould 
fet out all papers in their poffeffion relative to the mat¬ 
ter in iflue. An anfwor was expedUioufly put in; but 
feveral exceptions-were taken, to it, which were to be 
argued on the 25th of February, when a motion was 
to be made, on the part of the underwriters, that the 
aflured might be injoined from proceeding to trial at 
law. 


In the mean time the caufcvS had been entered as 
fpedal juries in the Chief Jullicc’s paper for the atl- 
journed fittings in London. On the 24t!» of I Vbru- 
ary, which was the third day of the fittings, a great 
many common jury caufes remained untried, and ac¬ 
cording to the regular courfo of proeei-ding, no fpe- 
cial juries wore to be appointed for fome day;.. How¬ 
ever, to prevent an Injuncliou in ihcfe acuon.-> on the 
policy, — 

Bejlf Serjeant, now mov{;d that they might be calloii 
on for trial at the fitting of the court the fcdlowing 
morning. He dated, that an iiijunclion wa.s likely to 
be granted fur an ir.formality in the anfwor, not u}M>n 
the merits; and contended, that as the Judge hero had 
the powe^, lb it w'as his duty to defeat prticceding 
whicii could only be meant fbr vexation and delay. 

Shepherd^ Serjeant, conir'i, infiflcd that the proceed¬ 
ings ill equity were bend fiJcy and necclfary to do com¬ 
plete juftice between the parties; that it mufl be fup- 
pofed that the injunction would not be granted, unlcfs 
there was fufficient ground for it; and that the motion 

was 
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was quite contrary to the comity and relped with 
which courts of juftice were in the habit of treating 
the tranfa^ions of each other. 

Sir James Mansfield, C. J. ^It is perhaps de- 
firable that the Barons of the Exchequer fhould take 
fome ftep to check tlie growing praflice of feeking 
for injundions in that court againft proceeding 
to trial at law (^7). I am ftrongly inclined to fufpeft, 
that the bill in the Exchequer, in the prefent in- 
ftance, is meant for delay, and that any fair pur- 
pol'o which it can have in view might be gained 
by an order of a judge of this court at chambers. I 
ihould vviflt very much therefore to yield to the ap¬ 
plication, it I were fully juflified in doing fo. There 
io no doubt that a judge at w// 7 prius has authority to 
try the caulVs entered, in any order he pleafes 5 but in 
exercifing that authority he will obferve fome certain 
rule, he will attend to the imerell and convenience of 
the fuirors, and he will be guided by the practice of 
his predccelfors and of his brother judges. 1 ihould 
like to know how they ad on thefe occafions in the 
Xing’s Bcnflu and whether there has been any in- 
Ihuice in that court of- taking a caitfe out of its turn 
foj;. the j'lurpofe of preventing an injundion, W'hich 
there is rcafon to believe is fought only for delay. 

(fi) Ir» the Court ot Cn4s- r.v;ra//o?/only, and not Zr/rj/. la 
cm V, tin- b, that if an in- the Exchequer, it ftays all fnr- 

jnn^tion is moved lor btfore de- ther proceedings, be thccaufeia 
clarutiijii, it is grunted to Hay all whnt ftage it will. 10 Vcf. 451. 
I'lithi i pioecedings at law; but 2 Kcb. 17. Han. Eiac. Chaac. 
it the motion is made after dc- 541, J4G. 553. 
duration, the iniuiiAion Hays 

PP 3 
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Campbell^ 
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C^mpbillt amicus curia, was then dq>ufed to go 
Into the Court of K. B., and to inquire what was the 
practice there upon thi^fubjeS.—Campbell, upon his 
return certified, that Lord Mansfield had laid 
it down as a rule, that, although he would not 
wait for any proceedings in equity, he would on no 
account take a caufe out of its courfe at niji prius 
for the purpofe of defeating thetn ; and that the fame 
rule had been obferved by his two noble and learned 
fuccelTors, LordKENVON and Lord Ellenboroucii. 

Sir James Mansfield, C. J.-— Then thefe caufes 
xnuft be left to their fate. 1 will not interfere. 


It policy' courfe of the difculfion it was ftated, on the 

atfhambvtt'lvtii defendants, that they had applied to Mr. 

make an orilcr Juftice Heath for an order upon the plaintiff to pro¬ 
to proiioce to the duce, upon affidavit, all the papers in his poifeflion 
concerning the caufe, but that that learned judge had 


t^wtionof the to make any order, except for the produflion 

lormer relative of fpecific papers mentioned by the defendant, or ge- 
Inue! nerally,“for ail papers without any affidavit. 


Sir James Mansfield faid, I have great difficulty 
in believing this ftatemcnt to be corredf. I have m^de 
fifty fuch orders fince I became Chief Juftice of this 
court. 1 was, to be fure, a good deal furprifed when 
they were firft applied for, as nothing of the fort was 
known when I pra^fifed in the King-s Bench. But I 
confultcd the other judges, and found they had be¬ 
come extremely common. I think they have been 
very properly introduced; as they often obviate thq 
necefTity of going into a court of equity, and fave ^ 

5 
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great deal of delay, expence, and litigation. Without 
requiring the plaintiff to produce the papers on affida- 
vit, the order would be nugatory,. He would only 
feleft fuch as could-be of no ufe to the oppofite party. 
Nor would it anfwer to limit the order to fuch papers 
as are fpecifically named j fince there may be others 
which the party has not the means of defcribing, and 
which may be got at through the medium of a court 
of equity. I cannot believe, therefore, that my bro¬ 
ther Heath refufcd to make an order on the pl^tlff 
to produce upon oath all papers in his poffeffion con¬ 
cerning ilie caufe now at iffue. 

It turned out that the application had not been 
made to Mr. Juflice Heath in the regular manner. 

l)cy?, Marpal/, Vaughan, Serjeants, and WigUy, for 
the plain till. 

Shepherd and Lens, Serjeants, for the defendant. 

[ Attovulos, n'illelt Is* Ca. and Crttndcr IS* Co.] 


V'ule Clifford v. Taylcw, 
\ 'raunton's C. P, Rep. 167. 
where, in a policy caufe, tiie 
Court ordered the plaintiff to 
produce all papers, in the moft 
jrcnc.-al tcims, and dircAcd, that 
if the defendant was not content 
with fuch as were thereupon gi¬ 


ven him, the plaintiff fltould 
make a fpeciul affidavit, denying 
the relevancy of what were with¬ 
held. 

As to the authority of a 
Judge at Chambers, ’aide Wood 
V. Plant, I Taunton’s C. P. 
Rep. 47, 
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MEMORANDA, 

X.’ The Attorney General, during the period of thefe reports, ivaa 
Sir ViCARY Gibbs, Knight. 

2. In Bainbridge v. Ncilion (an/e 237,) a fpecial cafe was fet 
down for argument, and argued in Michaelmas Term laft, when 
the Judges uuanimoully determined that the allured was not ru> 
titled to ahatidon, it appearing- in the rcfult, that at the time 
when the notice of abandonment was given, it was in fact only a 
partial, and not a total lofs, as had been luppofed. 10 Eafl, 329. 

5. 1 find that the names of the parties in the cafe reported as Anony¬ 
mous, (ante 39?^), were Staiuforth v. and that the court t-f 

K. B. afterwards refuftd a rule to fhew caufe v/hy the verdict lur 
thc plaintiff fhould not be fi t afide. in Fernall v Horne unJOt/'ers, 
Sittings after H. T. 1809, wliich w-as likewife an atiioii aga»:;!t 
parifh officers to recover hack money paid by the putative tather 
of a baftard child to indeninify the purilh, Stainf'jrth v, Stny^s 
andTowH/iw v. (u«/f 39<^), were cited on the part of the 

plaintiff, and were allowed by tin* coiiufel for tlse defeudanto to 
be clear law- 

4. T'he cafe of Blackenhagcn u. The I.ondon Affuranre Company, 
(ante 454), was again tried le C. P. at tlie Siltiiigs after lalt 
H. T. when Sir James Man r.ri i- i,d, C- J. left it as a queAioit 
of faft to the Jury, whether the fliip had abandoned the s-oyjgi. 
i-.'fur^d or not, and the plaintiff obtained a verdict. 


AN 



AN 


INDEX 


OF THE 

PRINCIPAL MATTERS 

JN VOL. I. 


A 

ABATEMENT. 

.SVf EviiJKNri., 30. 

ABANDONMENT. 

Sfc In;uranck, 21. 22- 2y. Prin- 

CIPAI. AND AG£NT, <J, 

ACTION. 

Ar Asj.DMPi>ir. Candid.^te. Bii.d 
OF Lading, 2. For t,iG n .Iudg- 

MINT, i, 2. 

j. If a man, by a falfo n'pivffiUation, 
induces auotlior to fupply goods on 
tlic credit of a third perUm, and en¬ 
ters into a collateral iindertakiiig, not 
in writing, to pay for tliem, he is not 
liable as for goods fold, but mull be 
Cued in an attiun of deceit. 'Vhomp- 
fta V. Bond, 4 

2. Semble that where an a^lion has been 
brought for the value of goods fur- 
nilhed at a ftipiilated price, and the 
purchafer does not, eitlier in bar of 
the aAion, or to reduce the damages, 
object to the quality of the goods, 
but allows the teller to recover a 
verdidt for the full ))rice agreed upon, 
be caiuiut afterwards maintain a crofs 


adtion on the ground of the goodi 
being of a bad qualify and unfit for 
the purjrofe for which they were 
order, d. I'i/her v, Saniudaf^ I90 
(Scr Quantum Meruit.) 

3. An art ion on the cafe will not lie 
for detaining cattle diltrained and im¬ 
pounded, where a tender of amends 
was not made till after the impound¬ 
ing. And cotnmc femhh fuch an ac¬ 
tion could not be fupported, even 
if the tender of amends had been 
made before the impounding ; as the 
proper mode to try the vahdity of a 
dillrefs is by action of replevin or 
trefpafs. jlnfcomb v. Shore, 285 

4. An aClioti li<rs againft the (heriff for 
a fidfe return to a writ oi fi.fa. not- 
withllanding the plaintiff, before 
commencing the fail, having charged 
the defendant in the former artioii 
in execution. Wt.rd.ill v. Smith, 

33 * 

5. If articles of drefs are fold to a wo¬ 

man of the towrn, an aCti&n will lie 
to recover their value, although the 
feller knew the way of life of the 
pnrchafei ; unlefs he furmflicd them 
with a view to e.table her to cairy it 
on, and he exp rt -d to be paid front 
the profits of herprolUiution, JSoiv~ 
ry V. JjenncU, 348 

• 6. An 
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6 . An a^ion lies to recover bank mo¬ 
ney vaid to pariHi oiScera by a per- 
fon taken up under a warrant as tfie 
putative father of a baftard child, by 
way of bargain with the parifh to be 
reJeafed from all liability refpe^tiiig 
the child, ■— againll thofe who re¬ 
ceived the money ; although before 
the commencement of the action they 
may have gone out of office, and 
accounted with their fiiccelTors for fo 
mvtch of tlie money as was not ex¬ 
pended on the child and its motlier 
during her lying-in.— However, in 
fuch aAioii, tl'.e plaintiff is only en¬ 
titled to ri'cover the furpltis, after 
thefe charges have been detluifted. 
I'cmr/or. v. iriljon, 396 

y. So though the putative f.uher pays 
the money not under Qim*ffi but tui- 
dtr a mirtake of law, it may be rero- 
verciliack. jinonymouf. (SininJorlfj 
V. Sta;r^s.) 398 H. w. 3 

E. It >3 no bar to an afti<»n againll A. 
for criminal cfiuverfation with the 
plaiutifPs wife, that the plaintiff had 
brought another ar’^tion of the faire 
kind againft B. and, having obtained 
a vcrdidl and judgment, had cliargeJ 
B. in execution, although the caufe 
of action iu both ftiits accrued dur¬ 
ing the fame period. Cregfen v. 
Taggart, 4 J 5 

g. If goods put on board a fitip to be 
carried from one place to am»ther, 
are wrongfully feized by the offitters 
of government, fu that they cannot 
be delivery to the confignee, the 
ov.-ncr of the goods has an ai'.lion for 
the non-delivery, againft the owner 
of the fliip, who muil feek his reme¬ 
dy over againft the officers of go- 
vcn;me».t. Cojling v. Higgins, 451 
20. Au a£lion cannot be maintained 
by an innkeeper againft a candidate 
at an eleftion of members of parlia¬ 
ment for proyjfions fupplied to nt/tt- 
rejidrnt {»ny more than to reftdent 
voters) after the tefte of the writ. 
iinjliou/t V. IVharton^ ^50 «. 


ADMINISTRATORS, 

See Executors aku A.omis i stha^ 
tors. 

ADMISSIONS. 

Evidi-nce, 13. Variancf, 3. 
The admillioiis of the attorney in a ci.ufc 
are evidence againft hi.s client, only 
when they arc tnude with a view to 
obviate tlie iieeefTity of proving tlic 
furls admitted, at the trial. Tounjr 
V IVright, 1^0 

ADJUSTMENT. 

^rr 1 S s f R.MS C ' , 23,24. 

AGENT. 

•SVr RRiscii’At AND Agent. 

AGREEMENT. 

An agreement by the pajicc of a bill 
of exchange, to difrbarge a peifon 
liable upon it, in confideration that 
the latter would not move the court 
of King’s Bench againft him for a 
mifdcmeanour is illegal and void, 
v. Bousjirld, 5 j; 

ALIEN ENEMY. 

See Insurance, 9, 10. 

If a Britiflt fubjccl voluntarily refides 
in an enemy’s country and carries on 
commerce there, he is difqualitied, 
B? an alien enemy, to fue in our courts 
of juftice, although naturalized by 
a neutral (late, and recognized as a 
citizen of that ftate both by its di¬ 
plomatic agents and by tha enemy’s 
government. And fembh that if a 
neutral - voluntarily refides and car¬ 
ries on commerce ia an. enemy’s 
country, he is an alien ciiomy to all 
givil purpofes. O^Mtaley v. IVilfan, 

4.82 

ANCIENT LIGHTS. 

If a building after having been ufed For 
20 years as a malt-houle, is converted 
into a dwelling houfe, in its new 

ftate 
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flate it 16 entitled only to the fame 
degree of light which was neceOary 
to it in its former (late, and the 
owner of the adjoining ground may 
lawfully ercA a wall i^icli prevents 
the admilllun of fufUcicnt light for 
domeltic purpofcs, if what is itill ad> 
muted would be enough for the 
making of malt. Martin v. Goble, 

3*2 

arrest, PRIVlI.EGE EROM. 

Set PaACTiC'E, 2. 

ARREST, MALICIOUS. 

See Malicious Arrest. 

ASSAULT. 

Evidence, 2y. Trespa.ss, 2. 

ASSUMPSIT IMPLIED. 

Sit Candidate. 

There is no implied promife on the 
part of a ShetifF to indemnify .in 
auflioner who fells goods, ieized 
under a Ji. fa when employed to do 
fo by the Sheriff’s oflieer to whom 
the warrant was di’^ecied, and the 
plaintiff's attorney in the original 
caufe, although the Sheriff certifivd 
to the excife office that he hiinhlf 
had feized and foU ibe ^ooJs, and he 
in fatt -eceived his poundage from 
the produce of the fale And if au 
a^iion of trefpafs is brought by the 
owner of the goods ag.dntt the 
au^onecr, the Sheriff ai.d oiheis, all 
the damages awarded iu which are 
levied upon the auctioneer alone, he 
ha« no adtioii. for a contribution 
againft auy of iiis co>defeudants. 
Farebrother v, jlnfley^ 343 

Q. Whether, if the Sheriff had himfelf 
aAually employed and dire'bed the 
au^iuneer to fell the goods, there 
would have been an implied promife 
pf indemnity i Ib. 


ATTESTING WITNESS. 

•See Evidence 14. Witness 11,12.14. 

ATTORNIES. 

See Admissions. 

1. An attorney retained to defend an 
adion, is not bound to follovr the 
inftrudions of his client to do what 
is meant merely for delay, 176 

2. Although an attorney (hews his 

client a cop)' of his bill, explaining 
tliS different charges to him, in the 
reafonableiiefs of which the client 
acquiefees, the att«jrney is ftill bound 
to leave a copy of the bill witli him, 
according to the provifions of Hat. 
2 G. ir. c. 23., before he car. main* 
tain an u6tioii upon it. But where 
feveral are jointly liable to an attor¬ 
ney for bulinefs done, the delivery of 
a copy of the bill to one of them is 
fuffiiient to maintain a'fcparSfe ac¬ 
tion againft any of the others. 
MoiK’y paid hy an attorney for colls 
which his client is adjudged to pay 
is a dilbiirfement within. 2 G. II. 
c. 23. Cruwdj V. SheCf 437 

AUCTIONEER. 

Assumpsit. Frauds, SrxTvrt 
OF, 4. 

B. 

BAILEE. 

A workman for hire is not only bound 
to guard the thing bailfd to him 
againft ordinary hazards, but bkewifo 
to ex<*rt himfelf, to pielerve it from 
any unexpeded danger to which it 
may be expofed. Leti v. Maejlaer, 

13* 

BANKRUPT. 

See Bills of Exchange, 18. 

I. If a trader is denied, when at home, 
to a. creditor who merely demands 

pay. 
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payment of a debt, but docs not afk 
lo fee him perfotially, this is not evi¬ 
dence of a beginning to keep houfe fo 
as to conrtitute an act of bankruptcy. 
Bui if a trader withdraws fnun one 
part of his houfe where lie liad before 
ufuiilly fat, and where there was free 
accefs to him, lo a more retired ^rt 
of it, to avoid perfonal applications 
for money, by means whereof his 
crcditoi's are prevented from impor- 
tuning him, thi. is« btglhuitig tu keep 
'houfe within tiio meaning of t!ie lla- 
tiite. l')udley v. I’'arghrtn, 271 
If th" e'CefFary canhipn. iice r-f .a 
trader’-; departing the realm i;, that 
?iis creditors inuil he tiel.iyeil, lie 
tlicreby coaimitr. an act of bankiiipt- 
cy ; iiricc a man is to bo conlldered as 
fort’feeing and meaningtobrit.g ab'.iit 
the neccliary conft qucnccs of his own 
JZiiiriJfx.ttom V. J^e-Ti-h. zr-j 

5. If a natural born fubjeit of thi-’. 
rtnintry, domiciled abroad, comes to 
I'.iigl.uu 4 An a ti'inporary pni poie and 
leaves it Aicu.er tbun In- !iit.;i. 4 '!cd, ttj 
avoid an ane-'A, tin- is a the 

reahr.^ and an art of b..nki ujii.-y, 
within Hat. 13 Eii^. e. 7 V- J. 
IViUianu v. Piunn^ *5 2. loO. c. 

4. The lying m pt ’/on izuo viov.ik:, by 
21 .lac. I. e. 19. y. 2. made -n act 
of bankruptcy, means two months of 
actual UTDijternipted irnprifoiuncrir, 
^fhercloT' where a trader was arrelle'd 
for <loV,t on the 4th of November, 
hut allowed to go at large till the 
fith, when ht I ft limed into cnflody, 
and being afterwards moved into tlie 
King’s Ilencli prifon, lay there nji- 
vvaidb of two months. ~ Held that 
the acl of bankruptcy whicli he thus 
comtTfkti d, had rcfcrenci- only to tlie 
Hth when he returned into ciiHody, 
not lo the 4th when the original ar- 
i-fit took place. Barnard v. Talmer, 

509 

5 If goods are i«ld to be paid by » 
bill at four months, and no bill is 
given, there is not a good petitioning 


creditor’s debt ariilng from thi* fale, 
to fupport a cottirniilion of bank, 
rupt againft the purchafer, till the 
four montiis have expired. Cotbay 
• V. Jllurray» 335 

6. To ftipport a commiflion of bank¬ 

rupt, It is Hill iicceffarv' fmee tlic 
palling of ftai. 46 G. I'll, c. 135, 
(Sir Samuel Romilly's zii), that 
tnere ibouid have been a good pcti- 
tioniiig crediloi’s debt fublilling 
when the a^f of bankrujney was 
conuuiitcd ; and it is not uimcient 
that tin’ petilmning ereditor’.s debt 
aecrti''d hi Ace the iuing- out of tin? 
eoniituliloi). V. Sfnrt/.', 

7. I'o fiippert a coni:niliioii iif b.ink- 
riipt, where t iiere ii>only one petition¬ 
ing ere»!iioi, there nui;l be a dt bt 
due to him leparately, lor whicit he 
could niaint.iiii ;ni action at law’ in his 
own name. — ’J’lieiefore one of two 
joiiil obligees is not by biinfeif a go<id 

^ petilniiiing creditor againii tlie i>bli- 
g'’i. Ht ickLntd V. IK'e'H'f'unc, 47 + 

bi. I In; notice ol inloleeliey inentioited 
in ttie orovifo to iji i.of 46 Geo. 
111. e. 13^, w’hieb renders contrafts 
and iranlictioii.s with thi- bankrupt 
eltei an act ot bankruptcy, tluuigii 
more tban two months before the 
date ol the commiflion, voiii as foi- 
ti'.’-'ily, nieaiis notice of a general in¬ 
ability ill till- bankngit lo difehargt; 
his en-cagemei.ts. Anonymous. 492 r. 

9. A policy of infurance effected by a 
bankrupt upon his own life at an 
aniinaJ premium, pall'e.s lo his af* 
ligiiees, however Irnall the apparent 
value of it may be at the lime of his 
haiikr*{itcy, and although there are 
conrulerabie arrears of prcniinm then 
due upoa it; and, if, inftead of dc- 
live-ring it up as part of his efie^fs, 
he feci-etly ailigns it to another per- 
fon, v.'i'iopays the arrears of the pre¬ 
mium, and upon the death of the 
bankrupt receives the fum infurcd.this 
fum, de-dufting the amount of the ar¬ 
rears fo paid, may be recovered by 
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llic afilgaecs as money had tintl re¬ 
ceived to their ufe. Scbondler v. 
ll^acct 487 

10. If a trader, pn receiving bills of ex¬ 
change from one of his creditors • 
abroad, to whom he is indebted 
beyond the amount of them, after be¬ 
coming infolvent, but before com¬ 
mitting an ail of bankruptcy, delivers 
thefc bills, witi) the conl'ent of his 
other creditors, to an agent of tlie 
perfon who had remitted them, fur 
tin; ufe of the latter if he Ihould be 
ultimately entitled to them ; this is a 
legal and valid trnnfafliuu, and if a 
cominiiliun of bankrupt afterwards 
illues againft the trader, his affignees 
cannot maintain an adtion againil the 
truftee to recover the produce of the 
bills, v. Grrjfulbe, 89 

H. A trader in contemplation of bank¬ 
ruptcy and vvitliout folieitation, put 
thri'C cheques into the hands of his 
ch-rk, to be delivered to a creditor at 
the c(.>uitting hoiife of the latter ; hut 
before they vvciv delivered, the cre¬ 
ditor called upon the trader, and de¬ 
manded payment of his debt. Held 
that the intention to give% voluntary 
preference not being coiifuminaled, 
this was a valid payment. £ayl:y v. 
Ballardt 4 * ^ 

12. After a fecret adl of hankrupt- 
cy committed by one of two co¬ 
partners, the other cannot by an iii- 
dorfement in the name of their linn, 
transfer negotiable lecuritits, whicii 
exillcd before llie m t of bankruptcy. 
HamJbtiUom v. L,ewist 27'; 

13 Bankruptcy is not a difcliargo ot a 

promil'e to allow a u eekly funi for i b*' 
lupport of an illegitimate child.’2?//.- 
hn v. IVhilttiiLuiy, 42H 

14 111 an adtiou by the afiignees of a 

bankrupt, entries made by the hiank- 
nipt in his books before the adl of 
bankruptcy, are good evidence to 
prove the petitioning creditor’s debt. 
IVattt V. Thorpe, 376 

15. The defendant cannot give his 
bankruptcy in evidence under the 


general iHue of non aflumpfit. Gow . 
land V. IVurrrn, 36 ^ 

BARON AND FEME. 

See Limitatioks, Statute ok, z. 

OF Ekchakge, 19. 

1. Although a hu/baiid is not co¬ 

habiting with his wife, yet if fhe 
improvidcntly takes up goods of a 
tradefman, for which he would not' 
otherwife be liahle, he affents to the 
contradt, if having any controul over 
the goods, he docs not caufe them 
to be retunied to the vendor. IVaith- 
man v. Wakejield, 120 

2. 2\ hiifband is liable for nccelTaries 
furnifhed to his wifS fuitable to the 
ajipearance in life he permits her to 
anume, ihougli greatly beyond his 
degree or his rircumilaiices.— Ih. 

3. But if a tradefman trulls a married 
woman, deceived by the falfe^pcar- 
ance flic alTumes, when by cautious 
enquiries lie might have afccitaiued 
her real lituatiou, he cannot come 
upon tJic- hnfliand beyond the extent 
to which thole enquiries would have 
fiievvti him to be refpouflble, Ib. 

4. A debt contracted by the wife be¬ 

fore marriage furvivci againft her up¬ 
on the death of her hulbaiid. Wood- 
miiTt V, Ghnpmnn, 189 

5. If a man marries a woman, anti holds 

her out to the world .as his wife, he 
does not dileliargehimfelf from lihlia- 
bility for neceiranefifiipplied to her, by 
proving a previous marriage belwei 11 
hinifi-lfand anotlier woman Hill alive; 
unlefs be brings home a clear know- 
lege of the celebration of the firft 
marriage to the perfon who iupplied 
the ucceflaries to tfie fccoiid wife. 
Rol'wfon V, Kiihon, 24^^ 

<). In an action for negligence, where¬ 
by the plaint'ft’s wife was killed, he 
is not entitled to any damages for the 
lofs of her foeiety, or for his mental 
fufferiugs on her account, after ti.e 
moment of lier death. Baler v. BoU 


BAS- 
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BASTARD. 

See Action, 6 , 7. BANKRurT, ij. 

BILLS OF EXCHANGE AND 
PROMISSORY NOTES. 

' Sm Agreement. Infant. Bank- 
RVFT, 12. 

2. An indnimeiit in the common form 
of a bill uf ext har.ge, except that the 
word at is fubitituted for to, before 
the name of the drawees, may be de¬ 
clared on as a bill of exchange ; or 
commr ftmhie, n.ay be treated as a pro- 
miffory note, at the option of the 
holder. ^huttlceuortb v. Stepbem, 

407 

2. If a bill of exchange is drawn 

upon a firm, and one m the pat triers 
accepts it in his own name, this ac¬ 
ceptance bind.H the co partnerCiip. 
AIdJon V Rum/ey, 3 84 

3. If A., li., aid C. are in partnerlhip, 

and A. draws a promi(r«*ry note, by 
which he promilcs iudividuuny to pay 
the money, and which lie figns in his 
ewn name only, but perfixing to his 
fignature, “yir A , h., and C.” this 
binds the wlmle paitn-rlhip. Lord 
Gal’way v. Alatthe'M, 403 

4. If a bill of exchange is accepted 

payable at a particular place, in at. ac¬ 
tion agaiiift the acceptor, this ad¬ 
dition to the acceptance dues not 
require to be noticed in the declara¬ 
tion being no part of the contraCl, 
but merely a memorandum, viliere 
payment may be demanded. J^yon 
V. Sundius, 423 

5. So if a proiniflbry note is made pay¬ 
able at a particular place, in an aCtioti 
agaiiift the maker, there is no necef- 
fity for proving that it was prefeiited 
there for payment. lVild\. Rennards, 

425 «. 

6. Tlie holder of a bill of exchange 

may inlift upon the drawee accepting 
it, generally in the very words in 
which it is drawn, or may protefl it 
for non-acceptance. Jiochm v. Gar¬ 
cias, 4.2J n. 


7. If a bill of exebaftge t« fent for ac- 

ceptance to the drawee, and he re- 
tains it in his poflVfBnn contrary to 
the ufual mode of dealin|r between 
himfelf and the holder, this amounts 
to an acceptance. Jfarwy ▼. Mar¬ 
tin, ^ 425 », 

8. But, by the ufage of trade in Lon. 

don, a cheque may he retained by 
the banker on whom it is drawn, till 
five in the afternoon of the day on 
which it is prefented for payment, 
and then returned, although it luis 
previoufly been cancelled by miftake. 
Fernandey v. Glynn, 426 

9. If A., the payee of a bill of ex¬ 

change, indorfes it in blank, and de¬ 
livers it to B., and B w'rites above 
A.’k indorfement **pay the contentj to 
C.," B. IS not liable to C. as an in- 
dorfer of the bill. Vincent v H,;r- 
lock, 44 i 

10. A. and B. for their mutual accum- 

modation excliange acceptances, the 
bill accepted by A. being made to fall 
due bime days fooner th.ni that ac¬ 
cepted by B. — A, having kept the 
bill payable to his order 20 days in 
bis pf ffeflion without negociating it, 
alters the date of the bill with the 
confent of B., fo as ti^'oftpone the 
payment 20 d iys, and then indorfes 
it to C- In an action at the fuit of 
C. againft B. held that, by this al¬ 
teration, without a frefli ftnmp, ilie 
bill was vitiated. Cordw/ll v. Alar- 
tin, 70 . t 8 o 

11. Stmllc that the only alteration 
that may be made in a bill of ex¬ 
change without a frefh ftamp* is 
when a miftake in the terms of it is 
rc^ified before it gets abroad into 

.the world, Ib. 

12. Words written on a bill, which do 

not effeft the refponfibility of the 
parties, will not vitiate it. Afarfon 
V. Petit, 82 rt 

13. Although the bond fide holder of a 
promiiroiy note, iiiade without con- 
iideratton, himfelf gave a full confi- 
dcration for it ; yet if he took it af¬ 
ter 
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ter it was due ft'om an indorfer, wlio 
had ^ven none, be cannot maintain 
an anion upon it againft the maker. 
Tinfon V. Franrli, 19 

14. liut in an a^ion by the fecond ina 
dorfee againil the acceptor of a bill 
of exchange, if the peffon who i:>- 
dorfed it to ttie plaintiiT could hini- 
feif have maintained an action upon 
it, the defendant cannot give in evi¬ 
dence tliJt it was accept ed for a debt 
contracted in fmuggling, akliuugh it 
was iudorfed to the plaintiff after it 
had lecome due. Chalmers v. l.attioft. 

It is no defence to an aClion uu a 
bill of exchange, that the cuniKkra- 
tion for which it was given has par¬ 
tially failed. Morgan v. Richard- 
fon, 40 /;. 

Fleming v. Simp/oHi Ih. 

16. In an aCfion by the iudorfee againil 
the drawer of u bill of exchange,, if 
it appears that the defendant drew 
the bill, without conti.leration, and 
under durefs ; it is incumbent on the 
plaintiff to prove that he gave value 
for it, although it was iiidorfed to 
him before it became due. Duncan 
V. Scott t 100 

ly. If A. the indorfee, for value of a 
bill of exchange, to which li. the iii- 
dorfer had forged the accept atice of 
C., delivers it op to B., on his foh- 
citation, and receives from him, in 
lieu thereof, a hill accepted by 1). 
without confideration, A. may main¬ 
tain an action on this bill againil 1^., 
uiilefs there was an agreement be- 
||ween him and li. to ftifle a profecu- 
*iou fur forgery. Wallace v. Hanl- 
acret 45 

j8 As an accommodation bill does imt 
pafs under a commiifion of bankrupt 
' againil the payee, he m.iy indurfe it, 
alter an aCl of bankrnptcys and Ins 
indorfee for a valuable confideration, 
may recover upon it agaiitll the ac¬ 
ceptor. Ih. 4O 

*9. If a promiffory note is made pay- 


sn 

able to a married woman, and ihe in* 
dories it for value in her own name, 
and the maker afterwards promifes 
to pay it,—in an atlion againil him 
by the iudorfee, it will be prefumed, 
that the nominal payee had authority 
from her hufband to inrtorfe the note 
in that form, and the indorfement 
will be coniidered as veiling a legal 
title to the note in the plaintiff. 
Cotes V, DaviSf 485 

20. The holder of a bill of exchange 

may diicharge the liability of the ac¬ 
ceptor by parol; but for this pur* 
pole, the words muff amount to an 
abfolute renunciation of all claim up* 
on him in rcfpedl of the bill. Whitley 
V. Trickery ay 

21. Although no confideration panes 
between the payee and drawer of a 
bill of exchange, it is not to be con- 
fidcred an accommodation 1l>ill as to 
the latter, if there was a valuable con* 
iideration as between the payee and 
the acceptor. Scott v. Lifford, 246 

22. If policies of infurance are lodged 
with the payee of a bill of exchange 
as a collateral fecurity, they do not 
operate as fatisfaClion till money is 
adlually received upon them, although 

, upon a fubmiffioii to arbitration a 
certain fum may have been awarded 
to be due upon them, Ib. 

2 J. A bill of exchange, all the parties 
to which refided in the fame town, 
became due on the 4th of the month, 
when it was prefented for payment 
by the payee’s bankers, who return¬ 
ed it to him dUhonored on the 5th. 
Held, that a letter fent by him to the 
drawer on the 6th, was rcafonablc 
notice of the dilhonur of the bill, lb. 

34. Where the parties to a bill of ex¬ 
change refide in l,ondon or the vici¬ 
nity, notice of tlyj difhonor of the bill 
may be fent by the two-penny poll, 

ib. 

25. A hill of exchange made payable 
to a Ihditious pcrlon or his order, is 
neither in effedt payable to the order 

of 
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af the drawer, nor to bearer, but is 
completely void ; unlefs it can be 
iliewn that the circumftaiice of the 

E ayee bein^ a h£litious perlun was 
nown to the acceptor- Bennett v. 
Farnellt 130. i8or. 

26. However, if money paid by tlie 
holder of fuch a bill, as the coiiiidfr- 
atioii for its beinj^ iiidorf-d to him, 
gets into the hands of the ac<-eptor. 
It may be recovered back as money 
had and received, //>. 

27 la an adlion againll the maker of a 
promifrory note, payable to A. 11 , or 
bearer, if the declaration Hates that 
A. B. indoifcd it to the plaintiff, this 
indoVfement mufl be proved. H'ay- 
nam v. Bend, 175 

28. A promiffory note is evidence un¬ 
der the money counts, only as between 
tlic original parties to it, Ih. 

Zey. In Vfn afftoii by the indorfec of a 
bill of exchange, if tlic- declaration 
Hates the indorfement to have been 
made before the bill became due, and 
it appears in evidence to have been 
made after tlie bill was due, this is 
not a material variance. 7 'oung v. 
Wrightt J t9 

30. In an adlion againll the drawers of 
a bill of exchange, drawn by a firm 
upon one partner, if it is proved that 
the bill was accepted by the drawee, 
this is evidence of its having been re¬ 
gularly drawn ; and in fnch aiHion jt 
unnecefl’aty to prove that the draw¬ 
ers had notice of the bill being diilio- 
nored. Portkoufe v. Parker, 82 

31. The acceptor of a bill of exchange 
■ payable to A. & B. who has accepteil 
Jt after it was indorfed by A. for 
himfclf and B., cannot contend iti an 
action ht the fuit of the indorfec, that 
the payees were m)t partners, and 
that the bill (Itonld have been indorf¬ 
ed by both. Jonts v. Radford, 83 «. 

32. All hough a tiill of exchange has 
been Ihewn to the drawer, witli the 
name of the payee indorfed upon it, 
and be merely objci!:ts to paying it. 


that he bad drawn it without coiifi-' 
deration ; in an adlion againll him by 
the indorfec, this does not difpenfe 
with regular proof of the indorfe- 
luent. Duncan v. Scott, lOI 

BILL OF LADING. 

1. The bona fide indorfec of a bill of 

lading, for value, and without notice 
of the inlolvency of the confignee, or 
of any other eirciimflancc which in 
fairneis fhould jjrcclude him from 
taking the indorfement, has an abfo- 
lute right to tlic goods; although 
he kne w tliat the coi.fignor had not 
been paiil for them in cafii. Cuming 
V. llroivn, 104. 180 r. 

2. T'lie indorfement of a bill of lading, 

without confulerathn, docs not trans¬ 
fer any property in the goods ; and 
therefore the mere indorfement of a 
bill of lading by the confignor to an 
agent, to authorife him to flop the 
goods in tranfitu on account of li :3 
principal, will uot enable fuch agent 
to maintain affiimpfilor trover for the 
goods in fiis own name. IParing 
v. Cox, 369 

BOND. 

Sec PhusoptmoN, I. Evidence, 
27 - 

BROKER. 

Su PrincH’Ai- and Agent, 
BIJBBI.E ACT. 

j. B. being employed by A. to p«r- 
cliafe for him certain transferralile 
fliares in ati unincorporated company, 
charged and n. teived from him 
beyond tlic market price of fuch 
fbares at tlte time. H' ld that an 
aftion would not lie to recover back 
this fmn, the company being within 
6 (t. I. c. 18. and tlie parties in pari 
delicto, Burk v. Buck, 547 

2. An indidlmcnt cannot be fiipported 
for a coiifpiiacy to deprivi.' a man of 
the office of feerctary to one of tliefie 

comp.tiucs ; 
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Ciimjjaiiiet,; aud to collect fiilji'ciip- 
tionr. for them as iecretary, com-s lo 
i.c-ar to obtaiiiiji;r money Jij't-n falfo 
pretence;., that il a man is indicted for 
f;> dt>in;r, (n* cHimol he coiditJered as • 
proli ('tiled Ti.-illjuul unv rcal'iiuil'lr <>' 

arjfv. J\.:i V. 4^’// i./uii, 

540 «. 

c 

C.'.XDllTATE. 

.S (V i\ c 'r»V.. T• 

I. A can-.’.: J It'- at .an eleAion of mein- 
hers o! p 111'.iineiit i> i.ot liable lor 
:iii} pa. I ol ih • lices ot the elec¬ 
tion, except bv p'llii'.ve li .itnteor his 
own iind' flahiii,'', in/twitidlaiidiiin; a 
\ nf*;;- lor the (\peiicc, being' 

ra'eabl',' detiayed by lln eaiididatc;.. 
li It a c'li: ii I.iie to reprefent a city or 
a il!-.rone, 11 ni p nli.emiii. i-. liable for 
a fii.ire ot the expenee of adtniiiillor- 
iiie oat! s to i<.<)inan Cathuiic electors 
ruder 3a (i. 3. c. 73. and if he 
make-, nie of liiillings eieCted by the 
retiiiniiijt oflt •'•r, for tile aeconinioda- 
tittii of liiiiil. if or bis agents, a pro- 
n.ile on los jnirt will tie inferred lo 
foiitribe.le to tiio expence of erecting 
tlieiii. jiJ'ji-rL w JJunlcU, 2iS 

CiMllUER. 

.S'rr A CTioN, y. 'J'rovi.r, i 

C’AhE. 

,S\.-Ac t ICS. 3. 'I’r.r spAss. 

CIIEOIH'., 

Clt-LS Ol Kxcii.vsoi- Axn Ppo- 
A'. ISCOkV NoTtS, y. 

COMMISSION. 

Sre In'surance, I2. Usuw, 4. 

CONDITION PRECEDENT. 

By a charter-party between the plaintiff, 
the captain ul a ihip, and the defend- 

Vwi,. I. 


$73 

ant’s agent abroad, for the carriage of 
timber from P-iga to Portfmoutn, at 
a Ilijiulated rate per load, the former 
bound himfeif,after receivinghiacargo 
on board, Jai/ 'with the JirJt favour^ 
able 'wind nirtii to the port of Portf- 
m'l.ttb. The fhip however, uniiecef- 
Tarily entered the harbour of Copen¬ 
hagen, where flie was detained feveral 
wt ek .; 'oy means whereof the defend¬ 
ant was put to confiderabiccxpencein 
having frei'li iiifiirance? (aonc upon her 
cargo. 1 n an action of indebitatus af- 
fiiriip/il for the freight, held, that the 
plaii.till’s covenanl to fail dirett to 
Port fm.. util wasnot a condition prece¬ 
dent ; and tliat tlie deviation could nut 
be given in evid'cnee, cither as a bar to 
tile acliut), or to diiTiiaidi the damages, 
Ilurnniiiun v. Tuijke, 577 

CONSENT RULE.* 

Ej ECTMKST. 

CONVICTION. 

See Evidesci:, I, i, 3. 

COPY RIGHT. 

r. If nil article in a general compilation 
of lit 'ratiireand fcict.cecopiesfoiniicli 
of a hook, the copy-"ight of which is 
veRed in another perfon, as to ferw at 
a fuhttiliUe for il; though there may 
have hcen no intention to pirate it or 
to injure its fale; this is a violation of 
lit entry pr. iperty, for which an atliou 
will lie to recover damages. Ro’worth 

V. I'.'ilL-es, 

2. 'rhe proprietor of a print may mam- 
tain an adtion againlt any pcrlvin who 
pirates it, although his name if not in- 
fei ibed onitpurluaiit to the dirediioua 
ol Hat. 8 G.2. c. 13. ^ 1., ib, 

CORPORATION. 

See Evidence, 7.5. Gamekeeper, i. 

I, Au adtion for ufe and occupation may 
be maiutained by a corporation aggre- 

y 4 
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gate. Dean and Charier of Roehejler 
V. Pierce, 466. 

2 . In fuch an a^on by aDcan andChap- 
ter» if the name of the prefcnt Dean 
is mentioned at the bep^inning of the 
declaration, and it is afterwards laid 
that the occupation was, “ by the 
permiilion of the faiJ Dean andChep- 
ter/' and it appears in evidence that 
the defendant occupied only in the 
time and by the permiflion of a for¬ 
mer Dean, £his is a fatal variance. / b. 

COSTS. 

Ill an adlion for malfcazance, whereby 
the plaintiff incurred cods in judicial 
proceedings, if there is an order of 
another court for the defendant t*> 
pay the coafts of thefe proceedings 
to the plaintiff, he can neither rc> 
cover, as fpecial damage, the fiini 
at \ebich they are taxed, nor lli-- 
CKtra coAs as between liiinftlf ai.d 
bis attorney. HatLav-'uy v. Uanow, 

<' t 

CRIM. CON 

Set Action, 8 , 

CRITICISM. 

See Ei bi-.i.. 

CROSS ACTION. 
CosniTion PRFctnrsi. Quan¬ 
tum MkKOiT. Salf, 

D 

DECEIT. 

See Action, j. Witnfss, 

13 EDJCATION TO PUBLIC. 

See Highway. 

DEED. 

See EviDt.NCt, 13, J4. 

DEPOSITIONS. 

SSflr Eviusiict, 16. Witness, 13. 


DISTRESS. 

See Action, 3. 

DURESS, 

Action, 6,7. Bills of E*- 

CHANGK, 16. 

E 

E. IECTMENT. 

See Evide.scic, 20. 

In ejeAment by one tenant in common 
againll another, it is iicceffary either 
to prove an actual ouAcr, or to pro¬ 
duce tlie confcrit-rnlc to coiifefs 
Kale, ci.'.iy, and cujhr. Doe v. Luff, 

^75 

F. VIDKNCK. 

5 ’er B\'<kri’p t, 14, ij. Bills or 
1'I li AN t; (•, Y', -^1, 32. In- 

.'uaANCi.17. l,i«!.i., 5, 6. Va* 

R I A \ c 1. V\' n N i ‘ 

;. If A. Ts copsii'led I't’forr a inagif- 
trut).'on till, i-vidi-iier id IJ.; although 
li’h name doe.s noi appear on the 
coiivi'''lioii, hi- caniioi av.tii hitnfelf of 
It ill RTiy ciiil proec'-ding between 
liini and \ Smtth v. livrnmrns, tj 

e. li B. and C. are eoiiFicled of a con- 
fpirac), on tlie prolecntion of A., 
tlie eoitvitiiun is not ailuuffible evi- 
.'i*-i.e.' ill an ui.tii>ii atierwards brought 
.igainll them by A. for the fame con- 
ipiiacy Hathuzvay liarronv, IJI 
was exanisiied before two magif- 
iiater- <'n an infomiation agaiiiA B. 
foi having fiiiiiggled fpirits in hit 
poffeiriuii I and was afterwards ex- 
aniiiit’d on the trial of an indictment 
againtt B. for airaulting revenue of¬ 
ficers while they were attr mpting to 
iei'/e the fame fpirits. On this laA 
occufiou, A. fwore that he had al¬ 
ways given the fame account of tlie 
Iranfaction. Held, that the record 
of B.’s convi£tion on the information, 
ill which A.’s evidence before the 

magtftrate* 
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magiftrates tvas fet oiit, was not legal 
evidence to coiitradiit A., by fliew- * 
iug that he had given a diffeient at'- 
count of the tniiifa£kion when fi' tl 
examined. Jiex v. Howt 461 • 

4. If a witnefd examined upon interro¬ 
gatories, refers to a writing itfelf not 
evidence, as containing a ftatemeiit of 
the fa6ta to which he is interrogated, 
this writing may be read as part of 
his depontton. Falconer v. Hanfon, 

5» When ad^iotiahlewordslaid in the de¬ 
claration are pttived, other words 
ai^tionable in tliemfelvcs may be given 
in evidence, to fhew quo antmu the 
former were fpokeii. JiuJhH v, 

Macquijler, 49 r. 

w \Vlu,TC, to nil aftion at tin; fui: ot ihe 
ii/dorlec again:! the maker of a jiromif- 
hiiy note, the lietence is, ufury in its 
«jiigii!al coi.ei.ctiuii ; letters from t!ie 
jmyee to ihi- iiinker, Hating the coii- 
iideiatuiii as between tliam, if fhewn 
to h ive eoiiteinporaiieous with 

tli2 making of the note, are admillihiv' 
evidence to provt; the iiiiiry- Kent 
V. J.fj'zuen, 177" 1 /. 

I'o prove a prefeiiptlve right ol (idi- 
ery as apjoiri enaiit to a manor, old 
liceiiees on tlie court rolls, grant¬ 
ed hv the lords of the maiiur, in 
coidideration of certain rents, to fifh 
in llie locus in r/no are i-videnee, 
witliv^iit proof td the rents being 
paid, if it appears that fuch rents 
have been paid in modern times, 

€jr that the lords of the manor Iiave 
exerciled other acts of owiierfltip Ovi r 
the fifliery. Ko^^ers v, yl/lcn, ^C'j 

5. Upon an indictment for uttering a 
forged bank note, knowing it t«) be 
forged; to lliew the prifoner’s know¬ 
ledge of the note meiitiuiied in the 
iiidicfineiit being a forgery, evidence 
is admilTIble of his having a (Iturt time 
before uttered another forged bank 
note of the fame manufa^ure, and of 
M number jfo t here likewifeof thefame 


S*?S 

m«nuf8£lure,witb hi* handvnitrogon 

► the back of them, having been in cir¬ 
culation. Rrx V. liallt 3*4 

9. A memcirandom figiitd by a perfoa 

deceafcci, who had been owner of a 
copyhold tenement, and had ocatpied 
a flip of garden ground adjoining', 
Hating that n ' part of the garden 
ground belonged to the copyhold, 
but that he paid rent for the wholo 
of it, is admifliole evidence for the 
K'lTor of the plaintiff in an ejcclment 
lor ihi.s garden ground, to fhew that 
it is not a part of tlic copyhold tene¬ 
ment. J^oe V. Jones, 367 

10. If a wilnefs aiifwers queftioiis to 
which he might have demurred as 
fiibjoitiiig him to pe't-*Uica, tiis an- 
fwers may he tifed a-’ainfl 'nin to all 
legal purpufes ; .iiu! therefore, in an 
ailion on 5 G. 2. c 30. 0 2 t the dc- 
feiidanl’sexamiiiatioii before t 4 tecom- 
miflioners may he given in evidence, 
to fhew that by Ins own confeilinti 
he had concealed property of the 
baiikrujjt. Smtih v. licLtilncll., 30 

1 1. 'i’o prove the aCls of Jlate of a 

foreign government, copies Ihould be 
produced, exainiiud by the public 
archives abroad. Kuhardfun v. An- 
derfm, 65 «, 

12. Semllc, that to prove a Jewifli mar¬ 
riage, it is not enough to produce 
witnclles who were prefent at the 
ceremony in the fyiiagogue; but tliat 
the written contract between the 
parties fliotild be produced, and the 
execution of it proved. Horn v. Noel, 

61 

13. In an adlion of debt on bond,'aa* 

admi^on of the hand w riting of the 
attelling witnefs'prefumptively ad¬ 
mits the delivery of the bo:id as the 
defendant’s deed. Mil-ward v. 7 Vw- 
ple, 375 

14. if a deed purports to be executed 
by A. in the prefeiice of B. as at- 
tciltiig witnefs; md B. i'wears truly 
that it was not executed by A. in ins 

Q q 2 prefence. 



nrefenee, the deedf cannot be proved 
t>y evidence of A*e handwriting, or ’ 
of an acknowledgnient by A; that 
he had executed it. Phipps'v. Portert 

41a « 

15* To prove an examined copy of a 
record, it ia fuflicient for a witnefs to 
fwear^ that he examined the cc^y 
while another perfon read the origi- 
naL Peid v. Margt/ont 469. Gy/es 
V. Hill, 471 n. S. P. 

16. »A copy of depofitions fwoni at a 
Judge’s chambers, delivered out by 
his clerk, and attefted by his iigna- 
ture is admiilible evidence, without 
proof of its having been examined 
with the original. Duncan v. Scott, 

*ior 

ty. If a verbal demand and a demand 
in writing are made at the fame time, 
for the purpofe of bringing an adliou 
of trover, and the one has no refer¬ 
ence to the other, evidence of the 
verbal demand is fufiicienty. without 
the produt^ion of the writing. Smith 
V. ToUng, 439 

18. In an aftion for the value of an 
article ordered of titc plaintiff by the 
defendant, but returned by the de¬ 
fendant to pKiiiitifF, it is incum- 

' bent on the plaintiff to prove, that it 
was made agreealily to the order. 
Hayden v., Howard, I 80 

19. In an indidlmeut againil defendants 

for a confpiracy to caufe thcmfclvcs 
to be believed perhins of large pro¬ 
perty, for the purpofe of detrauUing 
tradefmen, the profecutor may prove 
various iuflances of their giving a 
felfe’reprefentation of their circiim- 
fiances, as overt a£lo of the confpi- 
racy. Rex v. Ro^ris, 399 

30 . In ^jedtment by devifees of copy- 
hold premifes, to prove the admiflion 
of the lefTors of the plaintiff, it is not 
only neceflary to prove by the court- 
rolls, that perfons of their names 
have been admitted, but evidence 
Kiuft. be given of their identity. Doe 
tr. Smith. 196 


21. The afflgnee eff aleafe, to ffieu^his 

intcreft. in the premifes, is bound to 
prove the execution of the leafe, and 
all the mefne afhgfiments. Crt^y v. 
Percy. ^ 305 

22. If A. refers B. for informatioit 
upon any particular fubjeft to C., 
What C. fays concerning it, when 
aj|V])licd to by B. or his agent, is evi¬ 
dence for B. in an aAion aguntt A- 
Williams v. Inner, 364. JDaniel v. 
Pitt, 366 ». Brocl V. Kent, Ib. 

23. ' In an adlton againll the Iheriff for 

a falfe return to a writ, what was faid 
by the bailiff to whom the warrant 
Under it was clireAed, when afked by 
the plaintifPs attorney before the 
return of the writ, why he did not 
execute it is evidence againfl the fbe- 
riff. Ncrth v p.li't s, 389 

24. So of wliut the bailiff fays, when 
after anvftiug the perfon named in 
tltc writ, he lakes hint intd another 
county. Jlvw/h.r v. Galley, 391 w. 

In an action at the fuil of a cor- 
puration, vviiaf is faid by an indi- 
vidiial member of it, is not aJmiflible 
evidence for tite defendant. Mayor 
of J.ovd.'n V. I.nvg, 24 

26. In affumpfit agninll a carrier fur the 
iion-delivcry of written ir.flruments, 
it is ii<*t necelfary to prove a notice 
to the dcfvnduiit to proilucc them, 
before giving parol evidence of their 
contents. Jdlhy v. Taylor, 143 

27, If t!)e defendant pleads to an action 
of debt on bund, that the bond was 
given for money won by gaming, and 
fpecifies the hame of the game at 
which the money was won, he mufl 
prove that the bond was given for 
money woo at the particular game fpe- 
ctfied. Mar.’s.ingki o Steplnafon, 2^1 

a8. Ill an ai'-tioii of trefpais againfl the 
fhcriff for feixing tlie plaintiff’s goods, 
to uonneCl the defendant wiw the 
trefpafs, it is fufhidcnt to prove the 
warrant under which the goods were 
feized.by the bailiff. Gref v. Smith, 

3»7 
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29. In an adiop of alTault and battery^ 

if the declaration contains but one 
count, the plaintiff after proving one 
affault, cannot waive that, and pro¬ 
ceed to give evidence of another. , 
StaHte V. Prick ft, 473 

30. Zf a defendant fued by the name of 
A. pleads in abatement, tliat he>was 
baptized by the name of B,, he ^nil 

rove that this name was given him 
y baptifm, and it is not enough for 
him to fliew, that he has always been 
know'll and called by t.he name of B. 
IVeUktr v. Le Pelletier, 479 

EXECUTORS AND ADMINI¬ 
STRATORS. 

1. Where at a nu'cting of t!ie creditors 

of a deccafed infolveiil, called by his 
executor, they agree? to a r::t<able 
dittribution, on the faith of which 
he executes a deed of afliginnent of 
all the affets which have come to his 
hands, for the benclit of the credi¬ 
tors ; one of them cannot afterwards 
rcfnfe to come in under the deed, 
and bring an action for his debt 
a^aiidt the executor. Ilratly v. 
m« 7 , 147 

2 . The creditors of a deceafed infolvcnt 
may be compelled to fnbniit to rate¬ 
able dilti'ibutiuu of his effects. Jb. 

148 

F 

FACTOR. 

See PRINCfPAL ANTI AoENT. 

FALSE IMPRISONMENT. 

See Trespass, 1, 2. 

FALSE PRETENCES. 

i. Where the defendant being a por¬ 
ter delivered along with a b^ket uf 
a faKv ticket denoting tliat 9s. 
jod. infteadof ds. 6d. was to be paid 
for it; held that in an indictment fur 
this offence, on 30 G. z. c. 24. the 
of ^ might be deferibed as 


nr 

a parcel s but that if the indi^ment 
had been on 39 G. 3. c. c8., which 
enumerates he^eU, parceh, &c. fpe- 
cihcally, this would nave b^ a £stal 
variance. Rex^t Douglat, 213 

2. If an indii^ment on 30 G. 2. c. 34. 
avers, that the defendant under falfe 

retences obtained a fum of moneys 
eing the proper monies i>f A., and 
it appears in evidence that the money 
was obtained from B. acting as A.*s 
fervant, who had not then in his pof- 
ieffion any money belonging to A. 
blit afterwards was repaid by him 
the fum delivered to the defendant, 
this is a fatal varience. Aider, if 
B at the time had in his poffeffion a 
fum Iwlonging to A. equal to that 
delivered to the defendant. Ib. 213 

3. Stat, 39 G. 3. c. 58. is only cumu¬ 

lative in its proviffons, and does not 
take aw'ay ttie modes of psmilhing 
offences therein mentioned, which 
cxillcd previoufly to the palSng ,pf 
the att. Ib. 214 

FISHERY. 

See Evidence, 7. Pleading, 3. 

1. A preferiptive right to a feveral 

fiihcry in a navigame river illay pafs 
as appiirtenaiit to a manor. Rogers 
V. Allen, 313 

2. A right of fifliery is dcvifible, and 
may be loft as to part, and preferved 
as to part. Therefore an cxcluiive 
right to dredge for oyfters in a navi¬ 
gable river may fubfifl as appurte¬ 
nant to a manor, although it be law¬ 
ful for all the king’s fubjeAs to catek.' 
floating filh therein, 

FOREIGN ATTACHMENT. 

See Stopping in TR.i,NsiTb, 2. 

FOREIGN JUDGMENT. 

I. No adlion will lie upon a foreign 
judgment, on the face of which it ap¬ 
pears, that the defendant, not refi-- 
dciit w'ithin the jurifdi^iun of the 
Qi % CoRign 
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foreign court. Was neither ferved 
with procefs, nor came in to defend 
tlie aoion; ^though fuch judgment 
may have been obtained according to 
the courfe and pradice of the court 
in fimJlar cafes. Buehenan v. Ruchr^ 

63. 180 b. 

. Arumpfit win not lie on a decree 
of a foreign court, whereby the de> 
fendant is ordered to pay a certain 
fum of money to the plaintiff on a 
certain day, firfi JeJuSmg thereout 
the defendant's c^s to be taxed by the 
proper officer ; where the defendant's 
cefts have not been taxed, either at 
his own requeft, or upon an ex Parte 
proceeding at the inftance of the 
plaintiff Sadkr v. Robins^ 355 


FOREIGN SENTENCE, 

See Imsorakce, 25, 26, 

FORGERY. 

See Evidence, 8 . Bit,Ls or Ex* 

CHANCE, 17. 

FRAUDS, STATUTE OF. 

2, If the purchafer of goods, at the 
time of the fate, write his name upon 
• particular article, with intent to 
denote that he has purchafed it, an<I 
to appropriate it to his own ufc, this 
is enough to take the fale, as to the 
article written upon, out of the fta- 
tute of frauds, hut not as to other 
articles bought at the fame time. 
Jfodgfon V. l.e Bret^ 233 

t. So where wine was fold in the caik, 
* Kbld, that cutting off the fpills and- 
marking the purebafet^s initials ou 
the cafks, took the cafe out of the 
ft tute dtaderfon v. Scot* 233 n. 
j. An agreement in writing, by which 
the dnendant ■ndertook to guaran¬ 
tee the payment of any goods which 
the plaintiff fhould deliver to a third 
perfon, fufBciently expreffes the con- 
uderation &r the defendant's un- 
dertAkiog,^ reader the agreement 


binding, under the 4th feAien of 
the ftatute of frauds} although H 
contains no promife on the tort of 
the plaintiff to deliver goom, and 

, ho aclion would have lam upon it 
aeainft hhn. Smpp v, JMl* 242 

4. Where goods were fold by au&ion 

to an agent, the audlioncef wrote the 
initials of the agent's name, toge. 
ther with the prices, oppoiite the 
lots purchsfed by him, in the printed 
catalogue; and the principal after. 
Wards, in a letter to the agent, re. 
cognized the purchafe. Held, that 
the entry in the catalogue and the 
letter, coupled together, were a fuf. 
ficient memorandum of the contraA 
within the ftatute of frauds. Phil- 
limore v, Barry, 513 

5, A parol alTignment of a leafe from 
year to year, granted by parol, is 
void under the ftatute of frauds, 
29 Car. 2. c. 3. Bolting v. Martin* 

3 «« 

FRAUDULENT ASSIGN- 
MENT. 

1. An aflignment of pcrfonal property 

is void as againft creditors, unleis 
there be a complete change of pof. 
feffion; and it is not enough that a 
perfon is. put in to keep poffenion 
jointly with the affignor. Wordall v. 
Smith, ^ 333 

2. If A, claiming goods under a frau¬ 
dulent bill of fale from B., bring 
trover againft C- for taking them 
in execution. a.<i belonging to B., C. 
miift prove the judgment againft 11, 
although the fale from 11 . to A, 
was merely colourable and void as 
againft creditors. Steel v. Bronun, 

512 a. 

FREIGHT 
iS'ee Insvaanci, ll. 22, 

Although freight fhould be made pay*' 
ble by the ihipper on the fiipnent of 
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the goodii h is not merely on that 
account earned, without a perfonn* 
ance of the voyage. Matter v. 
Bulletf 84 


G 

GAMEKEEPER. 

t. Bodies corporate who are lords of 
manors, are not prevented by ftatute 
3 Geo. I, c. 11. from appointing uii- 
qualitied perfons their gamekeepers. 
Spurrier v. Vale, 457 

a. A deputation to a gamekeeper, 
who is neither liimfelf qualified to 
kill game, nor is a fervant to the 
lord of the manor, need not ftate 
on the face pf it, that he is appointed 
to kill game for the ufe of'the lord ; 
and it will be prefumed, tliat what¬ 
ever game he kills, is for the lord’s 
ufe, till tlie contrary is proved, Jb. 

H 

HIGHWAY. 

I. If a paffage leading from one part 
to another of a public ftrect (though 
by a very circuitous route), made 
originally for private convenience, 
has been open to all the world for 
a great number of years, without 
any bar or chain aemw it, and with¬ 
out any perfon palling through it 
meeting with interruption, it is to 
be confidcred as dedicated to the pub¬ 
lic, and it Iwcomes a highway, to 
obftrudt which is an indidlabie of¬ 
fence. Rex V. JJopd, z6o 

But the eredlion of a bar, although 
it may lave been knocked down, 
rebuts the prefumption of a dedi¬ 
cation to the public. Roberts v. 
Karr, s6z n. Lethbridge v. Win- 
tcr, »• 


1 

IMMORAL CONSIDERA* 
TION. 

^eeAcTtON, 5. AoaxtiiBllT. 

Indebitatus assumpsit. 

See Pleading, a. Momby His A«0 
RfiCEITBB, 3. 

INFANT. 

An infant cannot accept a bill of ex¬ 
change for neeelfimes. WMamfon 
T. WaHt, 5S» 

INSURANCE. 

1. A repreferUation made by an infurance 

broker, when the names of the under 
writers are put upon a flipfi# binding 
on the afliired, umefa qualified or with¬ 
drawn by fome communication upon 
the fnbjedl, between that time and the* 
execution ofthe policy. Edwards r. 
Footner, 53 ® 

2. If the owner of a fhip receives a letter 
from the captain, written on her arri¬ 
val in a foreign port, giving fuch an 
account of her as to render it probable 
that Hie mull remain there for the pur- 
pofe of being repaired, beyond the 
time that would be ueceffary for her to 
fake in her cargo; this letter need not 
be communicated to the underwriters* 
in cft'eiiting a policy of infurance upon 
her, at and from the foreign port to « 
port in England; unlefs information 
on the fubjeft be particularly gjiUed 
for. Sechwith v. Sjdehutham, I16 

3. According to the ufage of the New¬ 
foundland trade, when fhipa arrive on 
the coaft they are either employed for 
fomc time in fifh^g (callra bamiing} 
or they make an intermediate voyage 
in the American feas, before beginning 
to take in their homeward cargo, dur¬ 
ing which they are proteAed py B fe- 
parate policy. Tbeltefore, In elfeA- 
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ing « policTi ** tr mi hft 
fivm'Newtmndlemd to a fort *h £m~ 

. r^t* aitaouffh the Ih^ Is tp he em> 
Ttfoyed in iamiag, it is not neceffary 
to difclofe the f*€t to the under> 
writers, as their riik only commences 
from the time when the banking 
ends, and they are bound to know 
the miture and cireumftances of tlie 
branch of trade to which the ptxliey 
kvlates. — If the nfare is p^neral, it 
makes no differenre for this purpofe, 
that it is not uniform. Vallanee v. 

. Dewar, 503 ' 

4. Nor where the (hip is to take an in¬ 
termediate voyage, is it necelFary to 
difclofe this to the underwriters. 
Ovgier V. Jennings, 505 n. 

j. So the ufage being for (hips to load a 
part of their cargo witfioutfide the 
bar of Oporto, a (hip infured at and 
from that place, ipay do fo, without 
leave Kling given by the policy, or 
any difclolure being made upon the 
fubjedt. Kingjlon v. Knibhe, 508 n. 
0. If A. in coniideratiun of a premium, 
undertakes to iiifure B. againft being 
drawn for the militia under a particu¬ 
lar ftatntc, until a certain day ; and 
leprefents that on that day all ballot- 
ting under the i^tute will ccafe, and 
that will be completely fecured 
by the infurance againd the opera¬ 
tion of the ftatute,-.—A. is not there¬ 
by bound to indemnify B. in con- 
fequeiice of his being drawn for the 
militia under the (latute, after the 
■hove mentioned d^y t But on ac 
count'of the mificprefcntation, th? 
contradt is void, and B. may recover 
ol^k the premium, as money had 
and received. Du^U v. Wilfon, 401 
y. If apoycy of infurance is altered as to 
the fubjedt matter infured, after the 
ri(k has attached, without having been 
s«.ftamped, it is not only void as al¬ 
tered, but it is completely vitiated, 
and ceafes to be available to any legal 
purpofe. French v. Patten, 

73. 180 i. 


8. In a ^Key^of infurance the perj^ns 

IDtereued were denomin&ted ** The 
truilees of Medrs.- K., F., and Co.** 
Held that this might be cpnfidcred 
their ufual (file and firm of dealing 
within Hat. 28 G. 3. c. 56. § 1. 
Hibbert v. Martin^ 538 

9. Seinble, that an infurance 011 goods 

the property of a neutral, to a port 
occupica by the enemy is void.—Itut 
though a iieutra] (huuld hiiufelf be rc- 
(rdetit in a place occupied by the e«ie- 
'my, ail iuluvanco 011 goods iiis pro¬ 
perty to a neutral or tricudly port is 
valid. Pi'ouiley V. }liJeUint\ 75 

10. A voyage (rorti this, country to a 
place fiirr-iidered to lo’s Majeil\’.5 

. aims, conimenc< d after ilie period at 
which, nccordiiig to articUs of ca¬ 
pitulation publilhed in the Loiidi'u 
Gazette, it \va 1 to be rellorcd to tlie 
enemy, aud after in fact it was u*- 
(lorcd, is iiot illegal, il inli-lligeiiec of 
that event had not n ached England 
when the (liip failed, and the oliject 
of the adventure was not a trading 
with the enemy. Atkinjon v, Abbott, 

S 35 

11. The owner of a fliip fent her t<i St. 

.Domingo, with a cargo to be barter¬ 
ed for goods there, which (he was to 
bring back to bbigland. When u 
finall part of the outward cargo hud 
been unloaded, and bartered for 
goods which were pe.t on board, the 
fliip was loft ; but the remaii.tler of 
the outward cargo was faved, and 
bartered for other goods, which 
would have formed a fufiicient cargo 
for the (hip, if (lie could have per¬ 
formed the homeward Y‘>yJ*gc. Held, 
that the underwriters on a policy on 
the (hip’s ("reight, at and from St. 
Domingo, were only liable for the 
freight of -the homeward goods that 
were on board w'hen the (hip perifhed. 
Forbes v. Conuie, 320 

12. A refiding in Dublin having agreed 
with B. and C. at Jamaica to fend 
out two (liips annually, for which 

they 
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. tWey were to provide cargoee to be 
configned to nioiy chartered « wip 
which was to proceed from Briftol to 
St. Thomas’s, where ihe was to de¬ 
liver an outward cargo, (the property 
of anotiier perfon,) and from tuenc^ 
to Jamaica, where (he was to take in 
a cargo from B. and C. for Dublin; 
and by the terms of the charter-party, 
A., in conllderatiun of guaranteeing 
the homeward cargo, was to receive 
a c<)mnniru»ii of 2 -' per cent upon the 
homeward frciglit. 'i’he fliip was 
paptured on Iicr pafliigc from St. 
Thomas's to .lamaica. Held, that 
A. h;ul not then an infur.ible intereft 
either in the cummiilion on the 
freight, or in the cominiffioii on the 
fale of the homeward cargo. Knox 
V. Wood, 543 

13. A (hip, to be fea-worthy, muif be 
rendered as feciirc as pofliblc from 
capture, as well as from the perils of 
the fea. Wedderhurn v. Bell, 1 

14. If llirough the negligence of the 
owner of a (hip infured, the mariners 
haratruuily carry fmugglcd goods on 
board, whereby the (nip is feized as 
forfeited, the underwriters are not 
liable for the lofs. Pipon v. Cope, 

15. If a fnip is juftly feized as forfeited 

for fmisggling, and afterwards re- 
ftored, the underwriters are not liable 
fur any damage happening to the fhip 
by the perils of the fea, in the inter¬ 
val between the feiiure and reftora- 
tion, Ib. 

]6. If a ihip with goods on board infiir- 
ed to a foreign port, learning in the 
equrfe of„ her voyage, that an embar¬ 
go is there laid on all Ihips of her na¬ 
tion, waits at feme place as near 
thereto as (he fafely can, till the em¬ 
bargo is removed, the -goods will in 
the mean time be protend by the 
pc'.licy, while the voyage remains le- 
gal: But if (he might, upon fuch an 
OccaAon, put into a friendly port ad¬ 
joining to her port of dcAinatioo, and 


n^Aead of doing £c^ flte jtuls badkfe 
hcf port of outfit, and is loft^Jiievatf 
be confidcred as having, aJ^tkdtHiwd 
the voyage infured, and the Onder- 
writers, will be dificharg^K ^tdsk’- 
enhagen v. The London j^urtmu Cam* 
Pauy, a ^54 

jj. Leave granted in a policy-of infnr- 
ance on a (idling voyage $0 fee prittes 
into port, does not autnoriie the fhip 
to remain in port till a prize reedvet 
necelTary repairs, which (he could not 
otherwife have had: and at moft ex¬ 
tends to feeing the prize moored 
fafely, and giving the neceflary or¬ 
ders for her final mftination, Jarralt 
V. Ward, 265 

18. The underwriters on a policy of in- 
furance are not dtfeharged by an ad 
on the part of the adTured, which to 
a certain degree increafes the rilk, if 
it does not amount to culpable negli¬ 
gence. Therefore, where tlltee Span- 
ilh prifoners of war were ircdved on 
board a (hip, and aUowed the itd 
range of it, who might have been rea- 
fonably expeded to condud them- 
fclves peaceably during the voyage, 
but who joined in a mutiny, and af- 
filled to run away with the (hip, the 
underwriters were held liable for • 
lofs fo happening. Toulmia v. Inglii 

4 ** 

19. If the captain of a (hip infured 
burns her, to prevent her from fiii- 
ling into the hands of the enemy, this 
is a lofs by ^re within the meaning of 
the policy. Gordon v. Rimingtoa, 

123 

20. A policy on goods is not vitiated 

by the niip violating the convdf 
without the privity of the all'urM. 
Edouardt v. JFootner, ^ 530 

at. If an iufurance broker requires tW 
underwriters upon a policy, to fettle 
as for a total lofs, and to direc¬ 
tions for the difpofiUon m the pro¬ 
perty infured, this does not amount 
toaaabandonment. Parmatero,Tpd~ 
hnnterf 

‘tt. There 
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'%at. Thm nuft be ea-abandoament of 
- fieSjeht where d)e goode fpedfically 
aailt* ahhoagh the fliip is incmpatde 
^proiecati^ the voyage, 541 
•J. Xn^floden^ adio, upon a full 
difstofufe of hidit, has figned hie ini« 
tbk to 4U1 adjuftment on the policy 
without paying the kfe, ie not j^re* 
eluded afterwards in an adioa agiwnft 
lum, from taking advantan of eir> 
euuAances with which he had been 
auade acquainted, before ligning the 
adjuftment. Herbert^.Cbam^iaiitl^^ 
44* An adjvfiment is not binding on an 
.underwriter although at the time of 
figning H he bad the means of ren. 
dering himfelf acquainted with the 
hiftory of the voyage and the manner 
of the lofs, if his attention was not 
then drawn to circumftances he after, 
wards learns, by which the under, 
writenuwere diicharged. Shepherd 
a. Cbewter, 274 

p5. The fentence of a foreign court of 
admiralty is evidence only of what it 
pofitively aUtd fpeciiically affirms in 
the adjudicative part of it,~-not of 
what may be gathered from it by 
way of mference, JFiflter v. Oglej 

418 

96. The fentence of a court of admi. 
ndty, fitting under a commiffinn from 
a belhgerent power, in a neutral coun. 
try, vrill uot be recognized in our 
courts ; and that is to be coniidered 
a neutral onuotry for this purpofe, in 
which the forms of an independent 
neutral government are preferred, al. 
though the belligerent may have fuch 

of troops ftationed there, as in 
reaUty to poflms the fovereign autho. 
rity. Doneddfon^. Thww^t 429 

97. In anndioD the allured againft 
an underwriter for a return of premi. 
um, the policy is conclufive evidence 
of (he^receipt of the premium by the 
defendant. DabuU v. Afairt 

f 8. If sn infuraace broker, whra alofs 
bMpens upon a policy's^icb he has 
e^tcAf p»yt tw affured the full 


amount of money fubfenbed, he 
caSDot tecover back any part of it, 
upon the ground that before the I0& 
happened one of the underwriters up¬ 
on the policy had become infolvent, 
and that he was not aware of this 
fad when he paid the money, Edgar 

V. Btimfieadi 411 

ap. If the owner of a fhip infuiqd hears 
that (he is captured, -and thereupon 
gives notice of abandonment to the 
underwriters, the abandonment ftands 
good, and he may proceed as for a 
total lofs, if Ihc was adually once 
captured, although he knows of 
her being recaptured before adion 
brought. Bainiridge v. Neilfon, 

zyj 

Reverfed on fpecial cafe, M- T, 
49 G. 3. 564. n. 2.—.10 Eaft, 329. 

INSURANCE BROKER. 

See PaiMCirAL and Agent, 8, 9. 

Insurance, 28. 

INTEREST. 

1. In an adion For money had and re. 
ceived, the plaintiff is not entitled to 
intereft, even from the time of mak. 
ihg a demand of the principal; un- 
lels, ill, he give in evidence an ex- 
prefs promife to pay intereft; or zdly, 
(hew fomething from which fuch a 
promife may be inferred; or jdly, 
prove that the money has been ufed 
by the defendant, and intereft has 
been made of it. And comme fembfet 
the only other inftance in which in. 
tereft is recoverable, is upon a con- 
trad for the paymeHt ofjnoney on a 
certain day, as on bills of exchange, 
promilTory notes, &c, Oe Havil- 
tand V. Bo<werbank^ 50 

2. Altlioogh money has been obtained 

fraudulently, intereft will not be al- 
lowed upon it on that account, in an 
adion or affumpfit to recover it back. 
Cnekfard v. Winter, ■ 129 

3, In an a^Uon 00 a policy of i&fttnuce. 
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tlie cannot recover intereft 

uron ^ {um infared. Kmgjhm v. 

pZ 

4, Intereft given on the balance of an 
account, where it apjmred liom the^ 
account that intlreft nad been allow* 
ed on former balanced. Niebol v. 
Thomf/on, 5 * ». 

INTI RET Y OF CONTRACT- 
See Plkadikg, 2. Sale, 5. 

JUDGMENT. 

-fre FoaaiON Judgment, 1 , 2 . Pai- 
SUMrTION, 2 . 

K 

KENSINGTON PALACE. 

Frocefs'cannot be lawfully executed in 
Kenfington Palace. IVinter v. Milest 

475 *• 

L 

LANDLORD AND TENANT. 

See Waste, 1, 2. 

LIBEL. 

See Slandee. 

I. It is not libellous to ridicule a lite¬ 
rary compofition or the author of it, 
in as far as he has embodied himfelf 
with his work 1 and if he is not fol¬ 
lowed into domeftic life for the pur- 
pofes of perfonal dander, he cannot 
maintain an a6tion for any damage he 
may luffer in confeonence of being 
thus rendered ridiculous. Sir John 
Carr, Knt. v. Hood, 355 ”• 

t. So, though it is an aggravated inif- 
demeanor to publifli an invefiive 
againft judges and juries, with a view 
to bring into fufpicion and contempt 
the adminlftration of jiiftice in the 
country, ftill it is lawful with can¬ 
dour and decency to difeufs the me- 
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sHa of the verdiA «f m jutXs tir thir 
dedfiont of a judge. Mem v. WMlt, 

3. In an aAion for a Bbd npest Ae 

plaintiff' in his bufiflm of a bool:« 
feller, accu&ig him of being » tbe 
habit of pnbluning immoral and fool- 
tfli books, thb dmndant, under tltt 
plea of Mt guihy, may adduce 
deuce to fhow that thefimpoiedlibel 
is a Air ftridiire the general 
run (ff the phuntiPs puhlicationa. 
Tabart v. Tt^r, 350 

4. Although It is lawful for an author 

to animadvert upon tbe conduA of n 
bookfeller in pnblilhing books of aa 
imprt^er tendency, it as aAionable 
fallely to impute to him tbe pubSea- 
tion of any immoral or abfurd liteiaiy 
produAkm. Ib, 35'4 

5. In an indiAment for a libel, tbe poft- 

mark of a paiticnlar phcejsrkbin the 
county in which ^ venue as laid, 
upon a letter containing the hbel, it 
not fuffident evidence of a pubUenT 
tion there by the defendant. Jlae v, 
Watfont arj 

6 . If a libellous letter is fent by the 
poft, addreffed to the pmiecutor at . 
a place out of the county, in which 
the venue is laid in an indiAment for 
the libel, itill if it was firft received 
by him within that county, this as a 
fuffident publication by uie defend¬ 
ant to fupport tbe indiAment. fb. 

ai8 

LIEN. 

1. If a man gets poiTeffion of a thing 
by mifreprelentatjon, he caiiTwc^e- 
tain it, as having a lien upon it; al¬ 
though under the circumftances, he 
might have done fo, had Ke come by 
it mirly. Madden v, dCem^er, iz 

2. Semble. Thatif A.isanderacceptance 

to B. he may retain money of B’s in 
his hands to dtfeharge it, dther until 
the bill is delivered up to him, or until 
be receives a bondof indemnity againft 
being fued upon it. Ib. 

3. If 
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pne bavnig, « lico upon eoods, 
they an idemwided of biiu* 

£ 1 to retain them upon a dif- 
grouod, mining no mention 
of th^ lienJfttrover may be main¬ 
tained againftliim, without evidence 
pf any tender having been made of 
the amount of his hen. Boardmat^ 
f. $i/4 410 n. 


cptti^Sy and had onjk aicrofs demand 
UMn him for a dilierest caufe from 
that* mentioned in the affidavit to 
hold to bailf then the above aver¬ 
ment is not falhiifd, as in that cafe 
A- did not owe %. toJ. and B. had 
no caufe of a^lion for which hu 
couid lawfully hold A. to bail. 
Wetherden v. EmbdeUf 397 


tlMITATIONS, STATtPTE OF, MALICIOUS PROSECUTION. 


a. In an adtion againft a hulband for 
goods fiipplied to his wife, for her 
accommodation while he occaiionally 
vidted her, a letter written by the 
wife acknowledgingr the debt within 
dx years, is admiffible evidence to 
take the cafe out of the fiatute of 
Gmitationa. Gregory v. Par hert 394- 
3, the captain of a^fhip infured bar- 
ntrouily carries her out of the courfe 
of the voyage, procures her to be 
^ondemhed in a vicc-admiralty court, 
JeUs her* iuid delivers her up to the 
' purcHafer, it is only from this laft 
event that the ilatute of limitations 
begins to run as between the aiTured 
and the underwriter. Hilbert v. 
Martinf 539, 

M 

MALICIOUS ARREST. 


1, In an adiion for a malicious profe- 
cution the plaintiff muft give poii- 
live evidence of the want of probable' 
caufe, although the dcfenuatit drop¬ 
ped the prufecution, and did not 
appear when the indidlment came on 
to be tried. Parcel v. HPNamara, 

2. So the ovani of probable caufe mull, 

be proved, although the bill was 
thrown out by the grand jury, 
Syt es V. T)unbar, 202 n. 

3. Or althoiigli there be evidence of 

malice in the profecutor. ludedon v. 
Berry, 203 n. 

4, Or although the defendant, after 

binding the plaintiff over to the fef- 
ftons, did not appear to prefer an 
indidiment agaiult him. IVallis v. 
ytipine, 204«. 


2 . If in an adion fof a malicious asreft, 
the declaration avers that B. the de¬ 
fendant, had no caufe of adlion agaiuff 
A. the plaintiff to the amount of 10/. 
and it appears that A. was indebted 
to him above that fum, although not 
neariy to the amount fwuni to in the 
affiSTavit to bold to bail; the adlioti 
cannot be fupported | as' A. Ihould 
have declared againft for malici- 
oufty holding him to bail for a greater 
fum than was really due. Wetherden 
lr. Embden, 205, iViliinfon v. Maov- 
hej , ' 397 

S. But if in faA B. was largely in- 
dubted to A. on a balance of ac- 


MASl'ER AND SERVANT. 

See Stage Coach. 

If A, while employed as matter of a 
ihip, of which B. is the owner, gives 
part of his perfonal fcrvices to C. for 
a ftipulated fum, and C. pa^s this 
into the h&nds of B., an a£bion to 
recover ii cannot be fupported againft 
B. at the fuit of A. Tbompfon r. 
Havelock t 527 

MONEY HAD AND RE- 
CEIVED. 

X. If money has been obtained by 
paeans of a fraud, an aftion for 
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ftoney had and receiireS lies to re- 
covar it' back ; to wbieb it la no 
anfwer that the defendant is' really 
entitled to the noney, if hit right to 
it depends updf a queftion not of 
common law jurifdi&ioQ. Crockford 

■ y. fVinU^-, 124 

2. A. as the agent of B- the owner of a 
landed cftate, enters into an agrec- 
snent for the fate of it with C.* who 
appears to aft on his own account, 
but in fa£f is the agent of D., and 
A. and C. bind themfelves in a 
penalty for the performance of the 
agreement, whereupon C. pays A. 
part of the purchale^moncy as a de- 
pofit. Held that upon a breach of 
the conditions of fale on tiie part of 
the vendor, an adtion for money had 
and received hes at the fuit of 0. 
agaiiiil B. to recover back the dc* 
pofit, without proof of the money 
being paid over by A. to B. l)vie 
0/ Norfolk V. Worthy., 337 * 

3 Where the plaintiff fubferibed aj t:- 
cles of agreement under feal, between 
the captain of a fliip and the mari¬ 
ners, whereby in coiifideration of 
their ferving faitlifiilly in a filhing 
voyage to the South Seas and back 
again, they were each to receive a 
certain fhare of the nett proceeds of 
the cargo brought home, and the 
defendant, as owner of the fhip, was 
appointed agent to difpofe of the 
cargo for the benefit of all'concern¬ 
ed ; held that money bad and received 
would not lie agaiiift the defendant 
to recover the plaintiff’s fhare of the 
nett proceeds, on proof that the de¬ 
fendant had difpofed of the cargo, 
and that the price of it had come to 
his hands; without evidence of an ac¬ 
knowledgment that tl)c plaintiff had 
done his duty during the voyage, and 
was entitled to his uipulated mare of 
the proceeds. £vans v. Bennett, 

300 

4 A having accepted bills of exchange 
for B.’s accommodation, B. by way 


bf eolbti^ iircuilty, IddjcM ^ hi& 
battds a bill of lading of oeinhtigodds 
deliverable to C, who ob Inlte* 
reft in them. A p^s liiK 
ances, and B. being indcbted['’tO Itiia 
to that amount, becomes biunflcrt^t. 
D. gets poffeiEon of the godds^ add 
fells them.Held that A. tnight 
maintain an adlion for money, hdd and 
received againft D. to recovet th6 
proceeds. Favenc v. HuHet, 

5. In an a£Iion for money had and re¬ 
ceived, by the holder of a bill eif ex¬ 
change, againft a perfon . who has 
received a fum of money from the 
acceptor to fatisfy it, anyidefenoe 
may be fet up which would be avail¬ 
able, if the adlion had been broi^ht 
againft the acceptor himfelf. Jud* 
Jhaw V. Jackfan, 37* 

N 

NAVIGABLE RlVEJl. 

1. Tlie owner of a veCTcl funk iit a 

nav'jable river, is bound to place tt 
buoy over the wreck, and it is not 
enough to ftatiun a watchman near 
the fpot to point out the dan^r. 
Hnrm'ind yt. Ptarfm, ciy 

2. If an individual has a right of fifh-. 

ery in a navigable livcr, it is fubjed; 
to the right of the public to ufe the 
river for all the purpofes of naviga¬ 
tion. yJnon. 517 n. 

NEGLIGENCE. 

See Stage Coach. 

NEUTRALS. 

5!er Alien Enemy. iNsiraaNcx, 9 . 
NONSUIT. 

1. The plaintiff may be nonfuited in 
an iffiie out of chancery, as well as 
in other cafes. Barnes v. Headhy, 

164 

2. In Ssire facias the plaintiff may be 
nonfuited. Mcaley v, Wllfon, 484 

3I HeU, 



INDEX, 


^ StU, d»t after *,plaa of tender the 
vlaintjflp cannot be nonfoited. Hord- 

aa T. Spieert 337 

^ Althoagh an obje^on appear tipon 
the tecord* and might be taken ad- 
entage of by motion in arreft of 
' ji te m e u t or writ of erTor* yn if it be 
' of uch a nature, that the a&an deat* 
K cannot be maintain^ the judge at 
Prbu will nonfntt the pfaunriff. 

Sadhr V. jRoiaut 356 

\ 

NOTICE TO PRODUCE. 

S*e Etidcnce, 36. 

ORDER, JUDGE»S. 

Sfe PaacTica, 6. 


PARTICULAR OF DEMAND. 
I. Al^odgh the plaintiff,^ after dr- 
UveriBg a pmrttcular of hU demand, 
cannot at the trial himfelf pvc evi¬ 
dence out of it, yet if the demdant'i 
evidence fliewa that there were other 
items, which he might have included 
in his demand, he is entitled to re¬ 
cover alt that appears to be due to 

Mm. Hwfi V. IVathitt 68 

3 . If the plaintiff's particular conve^-s 
the requilite infutmation to the de¬ 
fendant, however inaccurately it be 
drawn up, it is fufficient. Day r. 
.Sawerp 69 n. 

3. In an aftion for money liad and re¬ 
ceived, at the fuit of a purchafer 
agaioft the vendor of an eftate, to re- 
Aher back the depoht, the condi- 
Vtiont of fale not being complied with, 
*1010 defendant by a j^ge.*s order may 


which the plaintiff feeks to lecover 
back the depofit; to which the lat¬ 
ter witt be confined at the triaL But 
if there haa been no partieularp the 
^amtiff may entitle himfelf to a ver- 
«UA by proving an infraiSliott of the 
*4 


condidona of fate, never before s^n* 
tioned to the defendant. Sqiurev. 
Tadp 193 

PART|!?ERS. 

5 ee Bills or Exchaugi, 2,3.30,31. 

X. Where one of two partners, with 
the intention of cheating the other, 
goes to a fliop and purchafes articles 
fuch as might be oira in the partner- 
fliip bufinns, which he tnilantly con¬ 
verts to his own feparate ufe, if there 
was no collnfion between him and the 
feller, this is to be conlidered a 
paitnerfliip tranfadion, and the in¬ 
nocent partner is liable for the price 
of the goods, without proof of any 
previous dealings between the parties. 
Band V. Gihjonp 185 

3 . If there is an agreement between A. 
the foie owner of a lighter, and B. a 
lighteiman, that B. fiiall work the 
lighter, and that the nett profits made 
by her Ihall be equally divided be¬ 
tween tbeid, A. and B. are partners 
in this concern, and B. as well as A. 
is bable for repairs done to the 
lighter : <— But if the agreement be¬ 
tween them is, that B. to confidera- 
don of working the lighter (hall have 
half her grofs earnings p this does not 
conftitute a partnerfliip, being only 
a mode of paying B. for his bbour. 
Dry V. BttfwelL 329 

3. If A. purchafe bullocks and put 

them to depafture on B.^s ground, 
it being agreed that the profiu upon 
a refale above the prime coft (hould 
be equally divided, this does not con¬ 
ftitute a partnerftiip as to the* bul¬ 
locks, and upon a refale, A. may 
maintain an afilion for thejprice of 
them, in his own name. Wijb v. 
Smallp . 331 «. 

4. Where there was a ilipulation be¬ 
tween A., B , and C. who appeared 
to the world as co-partners, toat C. 

feeuld 
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fhoold not participate in the profit 
and tofu, and fhould not be liable 
aa a partner, held that C. wa« not 
liable as fuch to thofe who had notice 
of this ftipulatibn. and that notice, 
to one member m a firm was notice 
to the whole partncrlhip. Mderfon 
V. Poptt 404 n. 

PAYMENT OF MONEY INTO 
COURT. 

t. Proof of the rule to pay money 
into court will entitle the plaintifif to 
a verdiA with nominal damages, 
unlefs the defendant prove that he 
has paid the colls under the rule pur> 
fiiant to the mailer’s allocatur. HorJ- 
burgb V. Orme, 558 w. 

t. So if after action brought, the money- 
fought to be recovered is paid with* 
out a rule of court, the plaintiff muft. 
have a verdidl. Jtthinfon v. ’Thornton^ 

g. In an a£lion on a valued po^cy of 
infurance, the payment of money in¬ 
to court upon a count which Hates a 
total lots by capture, is no admilTIou 
of a total lofs, and the plaintiff is 
bound to prove that he lias fuffered 
damage from the capture beyond the 
amount of the fum paid into court. 
Rucker v. Pal/gravct 557 

PENALTY. 

In an a£tion on an agreement to ferve 
the plaintiff under a penalty, the jury 
cannot exceed the penalty in dam¬ 
ages, and within it, are only to give 
the plaintiff a compenfation for the 
lofs he proves he has fuffered. IViU 
beam S, ^Jbton, 78 

PERJURY. 

See VaaiANCh, 6. 

PLEADING. 

%. In an aiflion for a libel, if feparate 
paffages of the libel are to be fet 
oat in one count of the declaration^ 


they ought tfi be delicril^d as fiwa* 
rate and diftin^i from each otmer.' 
Tabart v. Tipper^ 

2. an agreement between the ptSa* 
tiffs and the defendant, the defendant 
was to accept of the affigmnent of 
tlie leafe of a farm from the plaintiffs* 
.and to take the fixtures and cn^ a| 
valuation. He was -afterward let 
into poffeffion of the fixtures, and the 
crops were valued to him } bcH the 
leafe was never afllgned. Held tl^t 
indeiitatiu affumwt would not lie 
for the price of the fixtures atnl 
crops, and that the pfauntiff's only- 
remedy was by a fpecial aAkm oa 
the agreement. Neal ». Vtmej, 471 

3. In tre^afs for braddiw and miter¬ 
ing a f^eral fifheiy, if tbe phintiff 
preferibes for the foie and exclufive 
right of fifhing over four places in 
a navigable river, upon wlych right 
iffue is joined,’ the prefe ri ption muft 
be proved as extenfive as it is laid | 
and if the right is Ihewn to esift* 
over three of thefe places, but not 
the fourth, this is a fatal variance* 
notwithilanding that the trefeaffea 
complained of were committed U| a 
part of the river where the foie and 
exclufive right of fifhery preferibed 
for is provedto exift. Rogers 't.Attea^ 

4. Averment in a declaration 

plaintiff was pofTeffed of premifles 
for the remainder of a certain term tf 
years then une^ired therein, which 
he agreed to aflign to tbe defendant* 
is fupported by evidence of a tenancy 
from year to year, Rotting v. 4lC*r- 
tin, jaJ 

POLICY. 

See Insvrancb. BAHKauvT* 9. 

POSTEA. 

Set PaacTtca, 5. 
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PRACTICE. 


i, iTfae nifi priu« record may be amend* 
ed in cotirt after the caufe is called 
6n« by a rule made it^anter with the 
of both parties. Murphy v. 
JMariowt Sj 

ll. If a narty coming to attend the 
ttvd ot bis caufe» is arreftedt the 
Judge at nili piius wiU grant a haheas 
eorput to diicharge him ; and will 
pht off the trial until he is releafed, 
—-without payment of cofts* if any • 
collulion can be fhewn to exifl be¬ 
tween the oppoike party and tlie 
creditor who arrefted him} other- 
wife, only upon payment of coils. 
Sotomou V. Under biUt 229 

Where the defendant has a fet-off 
againft the plaintiff of which he 
gives notice undet the flatiite, but 
does ndt appear at the trial to ulfer 
evidendb of it, the plaintiff may 
cither take a verdict fur the whole 
fumlie proves to be due to him, fub- 
je£l to DC reduced to the fum rrafly 
due on a balance of accounts, if the 
defendant will afterwards enter into 
a rule siot to fue for the fet-off; or 
he may take a verdift for the fmaller 
iiim, with a fpecial indorfement on 
the poilea, as a foundation for the 
court to order a flay of pnicecdings, if 
another adion (liould be brought fur 
the amount of the fet-ulf. L,aing v. 
Chatham, 25a 

4.. In a penal a^idn, where there has 
been a verdi£t for the defendant, the 
court will not grant a new trial, ex- 
for a mifdir«£tion of the Judge. 
Brooke, q. t, v. Middietdn, 450 

5. A judge at mfi print will not tiy a 

caufe out of its order^ for the put- 
pofe of preventing an injunBion in 
Muity againft proceeding to trial. 
Geld/ehmidt v. Marryat, 559 

6 , la policy caufea a Jndge at cham¬ 
bers will make an order for the af- 
fured to produce upon alhdavit to 
l^e Huderwriterv, all papers in the 


pofleflion of the former relative t6 the 
matters is ifTue. /i. j;6» 

PREMIUMS OF. INSURANCE. 

See iNsuagNCE, 27. 

PREROGATIVE. 

It is part of the ancient prerogative 
of the crown, as incident to the 
duty of cuftoms, to appoint oiBcers 
to gauge all gaugeabk* articles im^' 
ported into the kingdom, whether 
for fale or otherwile. Mayor of 
I^ndon V. Long, 26 

PRESCRIPTION. 

See Fishery, 1. PleadinO, 5. 

PRESUMPTION. 

1. To raife the prefumptiuii that a 

hoi.d has been latished, thcic mull, 
be a lapfu of the full peiiod of 20 
years from its becoming forfeited; 
unlefs tlicre be fume additional cir- 
cuniilaiice, as an intermediate fettle- 
merit of accounts between the par¬ 
ties. Coljell V. Budd, *7 

2. The pn iiimpliun ariAng from lapfe 

of time, of a judgment being fatisfied, 
is not rebutted by evidence of the 
defendant having been in extremely 
embarrafted cirunmftatices, and in 
the opinion of thofe who knew him, 
incapable of paying the debt fcciired 
by the judgment. Willaume v. Gor- 
ges, 217 

3. Where there has been no fraud on 

the part of the defendant, the pre- 
fumption of law is againft the de¬ 
mand of the plaiatim Clunnet v. 
iVa»rj', 8 

PRINCIPAL AND AGENT. 

1. An agent proved to have authority 
to fign a policy, will be prefumed 
to have autnority to adjuft it. Rich- 
ardfoa v. Anderfutt, 4} «. 

a. If an order is givoi to an agenf to 

delimr 
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Oliver up Miy thin^ of which he ha<i 
the. management, his agency refpeft- 
ing it ceafes as fouii as he has deli¬ 
vered it up; mnd if he afterwards 
lays out mone\ upon it for the be* 
nefit of the owner, this is a volun¬ 
tary payment. Edmiflon v. Wright^ 

88 

3. If an agent for the fale of horfes 
. fells to A , i» one lot and at an en¬ 
tire price, a hoi fc belonging to B. and 
another belonging to C., warranting 
both horfes to be fnund ; A. cannot 
maintain arTiimpflt againft B. for the 
Unfoundnefs ot the horfe which be¬ 
longed to the latter, declarirfj^ as 
‘upon a fale of one horfe; fince the 
contra^ concerning tlie two horfes 
was entire, Symonds v. Carr, 361 

4. An agent employed generally to 
do any ae\, is anthoriled to do it 
only in the ufual tvay of lufinefs. 
Therefurc as ilock is fold ufually 
for readj^ money only, ^'broker em¬ 
ployed to fell dock cannot fell it 
upon credit, without a fpecial au¬ 
thority, although ailing bond Jide, 
and with a view to the benefit of 
his principal. W'dtjhire v. Sims, 

258 

5. If the owner of goods allows the 

broker through whom he fdls them, 
to fell them as a principal, the pur- 
cliafcr of goods fo fold is difeharged 
by payment to the broker in any 
way which would have been fuffi- 
cient, had he been the real owm-r. 
Coates V. Eetuisf 444 

6. If goods are bought by a broker, 

who does not mention his principal 
until be himfelf has become iniul- 
vent, ^e principal cannot fet off 
the price of the goods againft a debt 
due to him from;the broker, but is 
ftiU liable to the wndor. Waring v. 
Favetuit 85 

7. If goods are bought by a broker, 
the principal is liimle to the vendor, 
if called upon when payment be¬ 
comes due; aicbough m buprevi* 

Vob. 1 . 


I ®9 

oufly paid the price of the goods to 
the broker Q.~—Secust if the day 
of payment is allowed to pafs by, 
without any demand being naaae 
upon the principal. Keymer v. Sa- 
vaereropp, ■ JOp. 180. d 

8. If a merchant orders an mfurance 

* broker to effe£t a policy of infurailce 

for him on a cargo of corn, without 
giving any directions as to thofe 
with whom the policy is to be ef- 
fc6tcd, and the infurauce broker 
effefts the policy with one of the 
chartered dompanies, by whofe po¬ 
licies corn is warranted againft par¬ 
tial Ioffes, although the ihip be 
- ftrauded ;—upon a large partin lofs 
happening upon this cargo aftejt a 
flranding of the fhip, the merchant 
cannot maintain an ai^ion againft the 
infurauce broker for not effed^iug 
the policy with private uiiSerwriters, 
who, by the common form of a po¬ 
licy of infurance, would have beeoe 
liable fur this partial lofs. Comber 
V. ^nderfon, J*J 

9. Although an infurance broker is 
bound to obey the pofitive dire^ions 
of the affured to abandon, yet if it 
is referred to his diferetion, whether 
to abandon or not, and he adls bond 
fide, he is nut liable to an ad:ioQ for 
uegle 6 iing to abandon. Ib, 535 

PRINTS. 

See CoPYtiGHT. 

PROMISSORY NOTES. 

See Bills of Exc«iANCE 
MissoAY .Notss, 

PUBLIC COMPANIES. 

See Bvbbi.s Act. 

Q 

QUANTUM MERUm 

Set AcTioii, 


.Wlitrs 
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Where phistiff deckm on a fitan- 
t)tm Kurmt for' work and htbour done 
nnd mnteriala fbond» the dcfen^tnt 
Qwy reduce the damages by flieW- 
ii^ that the woik was imprcperiy 
done; and may entitle hitnielf to a 
eerdtd by (hearing that it was wholly, 
inadequate to anfwer the purpoie 
for wmich it was undertaken to be 
performed. Farnfwwth v. Garrardt 

38 

R 

RECEIPT. 

See StAMrsi i> 2> Insvxancs, 27. 

1. A judge at niji prtiu has no equi¬ 
table junfdiAtoDy and can only look 
to the ftri^ legal rights of the parties 
upon the record. Therefore, if in 
an adiio^ for goods fold, the defen¬ 
dant proves a receift in full figned 
by the plaintiff, evidence cannot be 
admitted by vray of anfwer to this 
defence, that the plaintiff had af- 
figned all fata elEe6is for the benefit 
of bis creditors; that the action was 
brought’by his truftees in his name ; 
that no money paffed when the re¬ 
ceipt was given 1 and that the plain- 
dtt on the record, and the defendant 
had colluded together to defeat the 
a£Hon although, upon an applica¬ 
tion to the court iu banco, it might 
have intejpofed to prevent the de¬ 
fendant from availing himfelf of a 
leceipt obtained under fuch circum- 
^nces. Atner v George, 392 

«. WViere a reopipt in foil has been 
obtained b]^ fnuid or mifreprefen- 
tation, At will be considered as a nul¬ 
lity. Ben/tm v. SennetU 3 SH 

RELEASE. 

I, 'A general releafe in the comnton 
form difehar^ the releffee of all 
ii^eaa in rel^€L of any thing that 
has bappmd. before the date of the 
rqhyfe, although the caufe of aAion 
was not then coil^tete. Therefore 


in an w&km, hr the payee agakift iSta 
drawer of a of exmange, fneh s 
releafe to the acceptor, who had be>r 
come bankrupt and^tained his cer¬ 
tificate, renders pm a eompMent 
witnefs for the deradant. Seelt v. 
Lifford, ^ 249 

2. If an interefted witnefs n to be ren¬ 
dered competent by a releafe, the re- 
leafe muft either be produced in court, 
or evidence muft be ^ven of its be¬ 
ing deftroyed. Coritng v. Jarrardf 

37 

S 

SALE. 

1. In tlic fale of goods by fample, if 

the bulk does not accord with the 
fample, the purebafer is not bound 
to accept or pay for the goods, 011 
any terms; although no fraud was» 
intended on the part of the vendor, 
and although the cuftom may have 
been that, under lueh circumitances, 
the bargain ihall ftaud good, upon an 
allowance being made for the infe¬ 
riority. Hibbert v. Sbee, 113 

2. As foon as the purchafer of goods 
difeovers that they do not anfwer 
the order given for them, he ought 
to return them to the vendor, or 
fend him notice to take them back ; 
and if he does neither, he cannot 
afterwards maintain an adlion on the 
ground of the article being quite 
unfit for the jpurpofes for umicn he 
ordered it. Fifbtr v. Samuda, 193 

3. If goods are fold, to be paid for in 

30 days, and if not carried away at 
the end of that time, warehoufe rent 
to be paid for them,—the property 
in the goods vefts abfolotery ui the 
purchafor, and they remain at his 

rifk, from the moment df the fUe. 

PbilRmore v. Bargy^ 51J 

4. If it is provided by eooditioas of 
foie, that any error or nul-ftttement 
in ^ tartkiktr Audi uelt eiitikte the 

10 foie. 
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Ci1«» kM tbte «tt altowMeft Audi tie 
made fervit in the purcba^money, 
4^ will be *extendM only to any 
error or iftf-ftatement infi>rte|l 
through i^noi^ce or inadvertency, 
and the ule will Hill be vitiated by 
a mif-ftatement introduced with a 
view to raife the apjiarent value of 
the premifea. Duie of Norfolk v. 
Worthy, 340 

5. If a perfon orders feveral articles 
from a tradefman, at the fame time, 
though at dtftind prices, he may 
coti0dcr the whole as forming one 
order, and he will not be obliged 
accept or pay for any p articular ar¬ 
ticle, unlels ml the reft are furniihed 
according to the terms agreed on; 
but if he accept of any one article, 
he is precluded from faying that the 
order was entire, and he will be 
obliged to accept and pay for fo 
many as are individually furninied 
according to the coittra^. Cham- 
fiom v. short, 53 

SEAWORTHINESS. 

See iMsuaANCE, 13. 

SET OFF. 

Set Practice, 3. PaiNCtrAL and 

Agent, 6. 

SHERIFF. 

Evidence, 23, 24. 28. 

SHIP. 

3. In cafe of capture and recapture, 
the mate, in the ablence of the c^- 
tain, has a right to hypothecate the 
Ihip for the purpofe of paying the 
ialvage to the recaptors. Peurmeter 
▼. Todhunter, 541 

SLANDER. 

See Liast.* 

f. A letter written confidentially to 
peilQM who employed A. at their 


Iblicitor, axavepitg charges 
to hit profrfBmal cfaaraAer fit tW 
manamment of certain conoemt which 
they nad intmfted to him, and in 
which B., the^ writer of the'letter, 
was likewiie interefted, cannot' be 
confidered a h'bel, and made the fbh^ 
je.ft of an adion for damages. M* 
DouMl V, Claridge, 367 

2. In like manner communica- 

^ons, when conlideutial, are not ac¬ 
tionable. Thus, if A. it furety for 
B. to C., A. if a£liiig bond fde, may 
lawfully ftate to C. lu an unreferved 
manner, bit opinion of B.*8 condu^ 
and chara£ler, whatever the charges 
may be which he thus imputes to 
him. Dunman v. Bigg. 369 *• 

3 If words primd faeie imputing felo¬ 
ny, have been ufed in a different 
fenfe, they are not adionaWe. Thomp<^ 
/on V. Bernard, 48 

SPECIAL DAMAGE. 

See Costs. 

In an a£kion for falfe imprifonmi^t on 
board a (hip, the plaintiff cannot re¬ 
cover as fpecial damage, the expence 
he incurred in leaving the ftiip, and 
taking his pallage on board another, 
unlefs the injury continued to the 
moment of his tranfliipmcnt. Boyee 
V. Bayltffe, 58 

STAGE COACH. 

1. The proprietor of a ftage coach is 
anfwcrable for the negligence of the 
driver, from the t^al place of tAitmg 
up paffengers, noNmly till the coach 
anives at its place of deftinatton, but 
till the paflengers are therwfiifely fet 
down. DuJUey v. Smith, 167 

a. The driver of a ftage coach, before 
pafiing through any' place that is 
datmerous, is bound to inform the 
paflengeis of the full extent of the 
danger { and if be proceeds without 
giving them this information, the 
proprit't jrps liable for any injuiDr they 
R r a map 
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nay therelrjr wlitcli they might 
have cfcapM by dighiiRg* 167 

STAMPS. 

Sm BlLLf OF Exchangb, 10» lit 
12 . INSURANCE) 7. 

1. If a receipt for mosey and an agree'- 

)bw«# afSe written on the fame piece of 
paper, this is receivable in ’evidence 
as a receipt) if it has a receipt (tamp, 
without an agreement ftamp. Grey 
▼. Smithf ^ 387 

2. A written paper containing a bare • 
acknowledgment of a debt) is good 
evidence under the money counts, 
without a ftamp. I/rael v. Ifraelt 

.499 

J. If there are two parts of a written 
agreement both executed at the fame 
time, but the one ftamped and the 
other udtbsmped, the unftainped part 
is receivable as fecondary evidence of 
the contents of the ftamped paVt. 
Waller v. Horsfall^ 501 

STATUTES. 

Elizabeth. 

13. C.7. 152 

Jac. I. 

I. c. 15. (Bankrupt) 271. 279 

22. C.16. 39.f 

Car. II. 

29. c. 3. ^3. (Statute of Frauds) 

318 

^4- 24* 

fi7. 233.235 *1.514 

Anne. 

g. l6. (Ufury) 149. 157, 445 
Oto* I. 

3. oil. (Gamekeeper) 457 

6. c. Babble AA) ' 547. 549 n. 

XX. 

3 c.30. (Bankrupt) 34 487 

8, c. 23. (Copy-i^t) 94 

ao> c. 24. (FaUe Pretences) zi2 

Geo.HI. 

12. C.79. fPancras Pavinj^ AA) 9 

*7* c*57- CCopy-right) 94 

23. <^58. (Stamps) 502 


28. C.56. (Pdlimeadf lofunmce) (38 
34. c.79. (Cath^Oai^) 2iS 

39, c. 58. (Poiteris 212 

f3* «*S7- (Convoy ^) 53a 

45. C.89. (ForgeryJf 324 

40. c. 135. (Sir Samuel RomiUy*s 

, AA) 490. 492 a 

47. c. (Militia) 401 

STOPPING IN TRANSITU 
See Bill of LaOimg. 

I. If A. fells goods to B. and accord* 
ing to B.*b uire6tion8 fetfa them to 
C. a wharfinger, to be by 


ing to B.*b uire6tion8 fetfa them to 
C. a wharfinger, to be by Bim for¬ 
warded to B.; while they are in C.'a 
hands they may be ftopped in tranjitu 
by A. Smith v. Grofst 2S2 

2. The right of a confignov to ftop 
goods in trat^u is not divefted by 
the goods, while in their tranfit, be¬ 
ing attached by procefs out of the 
court of the Mayor of London at the 
fuit of a creditor of the confignee. It, 

3. Although goods are ftopped in /ran- 

JitUf tlie vendor, after the credit has 
expired, may recover for them, under 
a count for goods bargained amd fold, 
if he was ready.to deliver them on 
the price being paid. Kymer v. Su- 
•wercroppf 109. 180 r 

4. If after goods are fold, they remain 

in the warehoufe of the vendor, and 
he receives warehoufe rent for them, 
this amounts to a delivery of the 
goods to the purchaier, fo as to put 
an end to the vendor's right of ftop- 
ping tisem in tra^tu. Hurry v. 
Mangiest 452 

SUBPCENA DUCES TECUM. 

1. Although a paper may be in the 
legal cuftody of A., if it is in the ac¬ 
tual puflelfion of B., he is bound to 
ptoduce it, under a fubpmna dueee 
tecum. Amey V. Long, 14. 180 a 

2. It is no obj^ion to an aAion for not 
producing a paper under a Juliana 
duces tecum, that the defendant being 
Calkd as wltoefs, had Sworn at the for¬ 
mer 



INDEX. 


mer trial, that he had it not in hi» pof* 

feiCon, aod knew notbin|r of it. Ih. i6 

tenanVs in common. 

^^'^JtjECTMENT. 

TENDER. 

1. If to a plea of tender the plaintiff 
replies a jubfequent demand and refu^ 
fal^ it is incumbent on him to prove, 
that after the tender admitted in the 
pleadings, he demanded of the de¬ 
fendant the exa^ fum fpeciiied as 
having been before tendered and re- 
fufed. Spybey v. HitUt 
•a. A tender of money to an agent au¬ 
thorized to receive payment, is a 
good tinder to the creditor himfelf. 
Ooodland v. Ble<toithf 477 

5. The demand of a debt, to do away 
the effedl of a tender, muft be by 
fome one authorized to give the 
debtor a difeharge. Coles v. J?e//, 

478 „ 

TITHE. 

Before fetting out the tithe of hay, the 
occupier of the foil is bound at com¬ 
mon law to iedd the grafs, (or throw 
it abroad from the iwatlie and ga¬ 
ther it together again), and then to 
make it into cocks ; after which, the 
tithe is to be fet out, and the parfun 
mutt make it into perfeil hay. Ntw- 
man v. Morgan., 305 

TRESPASS. 

I. If A. ftates pofitively to the com¬ 
mander of a prefg-gaug, tliat B. is li¬ 
able to the impicl’s ien'ice, wlio in 
tmth is not fu, and B. in c;||nfe((iu‘ncc 
of this information, is imprefled, A. 
is liable to an a^rtion of trelpafs and 
ialfe imprifonment at the fuit of B. 
Fletofler V. Boyle, 187 

». If while A. is unlawfully imprifoned 
by B., C.commits an affault upon him, 
C. is guilty of the f^fe imprifon- 
m^nt as well as B., and if A. fues 


m 

both fepamtely, the |«ndeticly Af one 
fuit may be pleaded in afaatsttnfeat o:f 
the other. Boyce v, Dou^t, ■ 60 
3. If the owner of a fliip, being hhnfelf 
on board, and ftandfpg at the helm 
unintentionally runs her amunft an* 
other fliip, from unfleUfuf mam^. 
ment,—the remedy is trejpeeft and not 
cafA Covett v. Laming, 497 

TROVER. 

See Evidence, 17. Limk, 3. 

1^. If A. fends goods by B. a common 
carrier, to be delivered to C., proof 
that B. afferted he had delivered 
the g^ds to C., whereas in truth C. 
had never received them, is not fuf- 
ficient evidence of coiiveriioii to liip- 
port trover againff B. Mtttrfol v. 
Briant, 409 

2. In trover for hank ndtes, to prove 
that they belonged to*the plaintiff, 
the evidence was, that they had bten' 
delivered out by a banker*a clerk ^to 
what perfon he could not tell) in 
payment of a cheque which waa pay¬ 
able to the plaintiff or bearer. Th» 
held to be prima facie evidence of 
property. Greenfreet v. Carr, 551 
3 In Irover for a deed, the evidence of 
converiion was, that when the deed 
was demanded from the defendant, 
lie faid, he would not deliver it up, 
but that it was then in the hands of 
his attorney, who had a lien upon it. 
This held infuiiicient. Sn^h ▼. 
Toung, 439 

TWO-PK^JIY POST. • 

See Bills of ExcHAHot, 314. 

V 

VARIANCE. 

See Bills of Exchamos, 99. 
Pleading, 3. 

I. In covenant on a leaie, a intake in 
the name of the perfon Rated in the 
ctemife as late tenant sf tha htmife*, 

it 
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|i*4» Attd mrimee. ▼. 

' *95 

j.' It it. JMt 9 mal vananee ham a ta- 
Mid^ ia «nifc the itfer^m of a per* 

■ w joaxDad in it> nnlieu fome aniln> . 
is therab^ prodooed. Amy v. 

Zs<V* *5 

1» oovenaat, if afiter a ploa of non 
ftAuair the defendant at tbe trial 
iklaAfts tie due eKeeuthm of theJ^eiAty 
meat weed in (he ekeiaratient he may 
tale, advantage of a variance. 
Gotfie V. Shnttleworthf 70 

4* Xa 4 un adn>n for falfe imprifonment* 
the declaration averred tW plaintiff 
vriu a conftable of a particular parifli» 
and in the doe execution of his £ud 
office as fuch conftable { but it ap> 
p eit e d that though^ a conftable in> 
aabitin^ and aftinp in this pariih, be 
vraa elei^e;^ by toe leet Uiryt and 
fwoni in to ferve for a whole liberty* 
of which the parifti formed iu>art $ 
idd to be a ntal variance. Goodes 
V. Wheatht ^ 231 

An indiooient for obtuning money 
by idlfe pretences ftated* nut the 
defendant pretended he had paid a 
Jam of mo$uy into the Sank of £ao- 
bid. It appeared that jm faid 
generallyt tM money had hm paid 
otfe the Bank of England. Held to 
Ik a fotal variance. Rm v. Plef- 


iagy flat A.yJhyMdC, ate fuffieient 
to bold the court, atthyug^ others 
may bejmwfent and jft as members 
oftt. Rem r. CampUSt pt 

8. ?n an adion for a aii^aace to a dwel. 
iing'houfo the declaration ftated thitt 
at the time of committing tbe grfov- 
ance plaintiff.was friaed m fee of the 
dwelung'houfe, and that it was then 
in the po^^on and oeeupatimi of a eer- 
tain tena$$t or eertmn (enante theretf ««> 
der pimUif. It appeared that plain* 
tiff was feifed in fee for the ufo aS the 
• inhabitants of a particular pariih, 
and that the houfo was occupied by 
the pariih paupers and a perfon ap, 
pointed W tbe pariih ofiuert to take 
charge of them. Held that jieither 
the poor, nor the mafter of tbe work* 
buufe, could be coniidered as tenante 
to the plaintiff, and that this was a 
fatal variance between the declaration 
and the evidence. Martin v. Goble^ 

3*0 

VENDOR AND PURCHASER. 

See Money had and xecxiveo, z. 

Sals. 


USAGE. 

See Insorancs, 3, 4, $. 


(oout 494 

ff. An indiament for pcijury in a writ¬ 
ten depofition before a magiftrate, in 
which a Urtird neCeffary to the fenfe 
bad been omitted, in fetting ojut the 
fd^^e fad ^eS ft£ the depofition, 
a word''ifccording with the 
fiepie,Mif 4 tbada£laally Rood in the 
^kpofitioB. Held to be a fatal vari¬ 
ance. The depofition fiiould have 
been literaU j m out, and tbe mean¬ 
ing explained by an ieeaemfo* Remv, 

'jf. An aveiment in an infonaation for 
Coatcfliptuoas behaviour to a court, 
(ffiattbs Couitconfifts of A., B., and 
C^ibtHide out by a byedaw, cnaA- 


USE AND OCCUPATION, 

See CoapoaATlON. 
USURY; 

1. Although a bin of exchange, primd 
ftuht^ appears to be ufurious, if 
this ts^ewn to have arifon ^im 
the miftake of an agent employ¬ 
ed in the framing of the bill, (or, 
eomme fenMet even hqr bis ddiiberate 
ad, the principals bmg Ignorant of 
^ intended ofury) it is not with¬ 
in If Ann. c 164 ud the holder 
may recover wluit is handjfda due 
upon it* Ghufnrd f, Lmwt f <49 
t* l2« ..^’nether, 



tn# 


m 


3. Q. WbctW^if «£6irt- 

otti *■ contnd to 

wtthkfal intereft 
be 'innd'iui^r'xa Aon. c. i6. § t. 
iSkryfer v. He^dUy, 157. 180 
Wr^ht r. whxkt^ 165 n 

3. If « bill' of exchange is drawn upon 
an agreement between one of the ori>^ 
ginal parties to it and a perfon not a 
part^ to it, that the latter ihall get 
It dticounted by another perfun liKe> 
wife not a party to the bill, upon 
ufariotts terms, and it is fo difeounted 
accordingly, the bill ts void for the 
ufury, in the hands of an innocent 
indorfee. T'oung v. IVrigbtt 141 

4. A perfon accommodating another by 
accepting a bill, cannot, lute a country 
banker ufeounting a bill, take any 
thing above 5/. ter eeat. intereft, by 
w'ay of commiifion, without com¬ 
mitting ufury. Kent v. Lowen, 178 

5. Where money is lent by a cheque 
upon a banker, without a previous 
agreement to confider the cheque 
as caih, there is no loan or forbear¬ 
ance within the ftatutc of ufury, till 
caih is a^ually received for the 
cheque. Therefore, in debt on 
S2 Ann. ft. 2. c. 16. where the de¬ 
claration ftated, that the defendant 
forbore a fum of money from the 
ItOtb »f AprU, and it appeared, that 
having previoufly received at his re- 
fidence in the country a bill to be 
difeounted fur a honfe in London, be, 
on the zotht fent off a letter for them 
by the poft, inclufing cafh notes or 
cheques on London bankere for the 
fom in queftion, which did not reach 
l.,oodoB till the 3^,'»this was held 
to^be a Altai 'variance. Mraoke q, t. 

u. 445 

w 

WARRANTY. 

Ar PamcirAt. and Aoxnt, 

WASTE. 

1.it wafte for w outgon^ teuatof 


1 

'garden grbaidi^ phnigb aa.Artis* 
berry b^ in fuff'bearia^ jHfbotl^ 
when he euteitd he paid vat tfieai'Wi 
a valoatioQ to the perfon who ooen* 
pied thr ptemifes before him, and al¬ 
though k mae have been tffnd fop 
ftmu^erry beds to be appraifed mA 
paid for as between outgoing and in¬ 
coming tenants. W«thereU v. 

2 »P 

2. An aiSion on the cafe in the nature 
of wafte lies at the fuit of a landlord 
againft his tenant for atits done bp 
the latter while holding over after 
the expiration of a uottce to qusC« 
Surebell v. Hornjhy^ 3<SO 

WATERCOURSE. 

After twenty years uninterrupted enjoy¬ 
ment of a fpriug of water, an abhdute 
right to It ts gained by the occuoier 
of the clofe in which it iffat». db\>ve 
ground, and the owaer*ot an a<’., lin¬ 
ing clofe cannot lawfully cut a d 
whereby the fupply of water ,0 ,be 
fpring is diminilhed. JBa^on v. 
Betted 463 

WAIVER. 

It is not an entire waiver of a condstton 
to be paid for goods on delivery^ that 
the vendor allowed the purchafer to 
carry away part of the goods with¬ 
out being paid for them. Paytu v, 
Sbadioht 437 

WITNESS. 

1. An honorary obbgatioa, which will 
be affe£led by the event of the aniie« 
is not an obji^on to the com|tet«Dcy 
ofawitnefs. P^edSer/oHV.Stqj^tt.smA 

2. In an a^oa for running Xgidnft 
plaintiff’s cart with a Srays the 
-vant who was driving thq. cut uhett 
the accident hmpened is not a tcqni!- 
peteot witnefs tor the pJaiatiff jwi^ 
out a releafe. MiUer u. 

' * 5 * 

3. la an adion for a deceitful reprefnt- 
tatioaof th^ credit of a thud perfon. 



IND 

that per&n is a com^tent 
#br, the. plaiotiff. JHc&Mf^/on v. 
Smhit 377 

In an a&ion at the. futt dF a t'etiant 
ehdraina a riglit of common over a 
pieeeof wafte iand, againft the owner 
of au ad}oinin^ clofe* |br not rejsw« 
ing an intervemog fenc^,,Ahc landlord 
under whom the plaintiff holds the 
|>reniifes^ in refpe^ of wi^b. he 
clsiraa the riglit of e«n^*^Ol^ ish^ a 
oomfietcnt witnefs to provr'the riglit. 
Neither m fuch an aS:i<Ut ^re others- 
who have a iimilitr right of common, 
competent witnefles for that pu pofe. 
^n/eomi v. Siorct zga 

f. In an aftion at the fuit of a leffir 
againft his leflee, for not cultivating 
a farm according to covenants con- 
tuned iu the indenture ol leafc, a i'ub- 
leiTeeol^part of the premifeb is a com¬ 
petent witnefs to prove performance 
of the covenant on the part of the de- 
^tdant. J^ybow v. Bumest 341 
3,^ in U) affion wt the fait of an execu¬ 
tor Or admimftratorr if the effate of 
the teftator or hitellate is infolvent, a 
perfon who has an unfatfsiied demand 
upon it, is not a competent witnefs 
far the plaintiff.- Craig v. Cvntfillt 

5-81 

- la an affion by the indo’-fee againlt 
the drawer of a bill of evchange 
drawn without conlidcration, the 
payee who indorfed it to the plaintiff, 
pn payment of goods, is a competent 
witnefs to prove the confideration 
'lor the indi^lpipfnt Shuttievforth 
v. Stepbeus, ^ 408 

‘8. BtA 4Q an a^on,;^ the indortee 
„ againil the maktr of. a. pramiffory 
note without originpd confideratiun, 
if the maUcr baa become bankrupt 
end obtained his certificate fobfe- 
.'<|Deatly to the date of tlte.hote, he it 
aaqt a competent witnefs for the de- 
-ifitodant, Maundrt'l v. Kennettf 408 n, 

END OF 


E X. 

9, In an adiion for fedueing the plain- 
tifTs daughter jfter jow// /ervilium 
amifitt the plaintiff canfit examine 
wntneffes tO the dau^ter's general 
(^aradttn-, except in aufwer t» evi¬ 
dence pf general bafl chara&er ad¬ 
duced on the part of the defendant. 
Banyitld v. ' 460 

to. EaidsHee4u luppdrt -thu? character 
of a witnefs jh not admifiible, unlefs 
fraud is cxprefsly hnputed to him. 
Bifb^p of Dt^rham v. Bea'imont, 207 
I j. Bat if the validity of a will is dtf- 
puted on the jStrjuiid of tiand, evi- 
dnneo may be given in i..vou>‘ oi the 
character of the..deoc!ifcd aif lUng 
witnelTes# 209 a 

12. If an attoftjng witnefs to a deed ron- 
feffes in extremis that it i.s a foigory, 
this coiitclltoii may be ijivc-u in evi¬ 
dence to defeat the deed, 210 

43. What fufficient evidence of a wit¬ 
nefs’ being abroad, to let in his ex¬ 
amination «}wn interrogatories, 172 
14. What fufficient evklence of trie 
atteftiiig witnefles tfi a deed being 
out of the countrv, to kt m evidence 
of his hundvviili'ig, 304 

ly. Upon a quettion coi.ceniteg the 
feavorthmet.! of a fhip, aUer the evi¬ 
dence of p«*i Ions who have examined 
h‘'r condition, experienced Hiip- 
wng’nis who never law her may be 
called to lay whether upon the fafis 
fworii to, fhe was 111 their opinion 
feaworthy or not. Beckwith v. Sydt- 
toihaniy • 117 

16. A leading queflion may be put, 
when it is ncceffary to contrad^ a 
witnefs on the other fid*, as to the 
contents of a paper, which ha«> been 
deftroyed. Courtem ». Tou/ct 4J 
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ADVERTISEMENT. 


■JN aow prefenting to the public a complete volume 
of Nifi Prius Reports, I confider it unneceflary to 
fay any thing by way of preface to the work. My plaa 
may be befl; underftood. from the manner in which it is 
executed ; and if my labours are in general deemed 
W'orthy of approbation, I know it is fuperfluous to be- 
fpeak indulgence for occafional blemiflies. But I 
eagerly cin^ilce the opportunity to exprefs my fenfe 
of the afliij;ance aiid kindnefs I have received from all 
the branches of the profeflion in the profecution, of 
this undertaking, and more particular!;^ to teftify 
the latitude I feel for the cheering encouragement 
which has been extended to me by the illullrious Judge 
by whom the far greater part of the following Cafes 
were determined. 

J. C. 

Inner Tempee,! 

1809. J 
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